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\TO THE READER 


His Learned and uſefull View of both the 
Lawes , once mors adventureth it ſelfe upon 
the Opinion of Men , and it may now hope 
to receive a more indifferent cenſure then be= 
fore , as beiug committed to a ſeaſon more mature , and 
more perfecily diſpos'd ; for howſoever the Time that 
'farſt brought this forth, could not be charged with any 
notable diftemper ; yet the Common-wealth wee live in 
is of that thriving nature, that however the preſent 
time may ſtall bee good, yet it alwayes makes the 
ſucceeding Age better then it ſelſe. This argues the 
State not neare her ruine, though ſome unruly Spirits, 
led by an irregular MDtion, have beene bold to antici- 
pate; as if every one that had ſo much pitty as to feare, 
had alſo judgement enough to foreſee- the ruixe of « 
Kingdome.Tw.# more then enough for ſuch Men to ſet, 
downe the Fate of a ſingle-ſouls, without reſolvi 

upon the doome of a whole Nation. But theſe that _—_ 
ſeeme to know ſuch high things, are moſt properly 
puniſhed by being negledted: for to a Man that would 
bee thought to know, and knoweto mot, no greater 
miſerie can happen, then that hee ſhould faile of his 
Expectation. If 1 were to ſerve or follow any time, 
I would propoſe the Preſent, which as it hath leſſe of 
phe pretences of former Ages, ſo it haty much more of 


the Moderation: and if it needs muſt be ſuſpecied that 
A 2 the 
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the Stair is wot farre from ber fall, let this be the 
enely reaſon, becauſe ſhe draweth ſo neere to ber per- 
{eijron. Thet which beretofore mojt of all incumbred 
rcheſe Dominsons, was the diſproperticn of the Civill 
Power to the Krocleſtaſticall, This a Great Prince 
akated, end the A was truly maſculine, yet like thoſe 
of the {tromgeſt importance, would not be perfefted by 
the ſame hand; therefore it wi by him ſo fully done, on 
the ore ſide, that it might be feared leſt it ſhould4 
Turze over on the other, To prevent thy, the diſcretion 
of theſe late diſcerning times hath warily provided; 
the wiſedome of the Prince having ſo well tempered 
both the Powers, that it may now be hoped, they ſhall 
agree owe With an other as both doe in him, by a glori- 
ow correſpondence. The State thus bending towards 
the beſt, aud the moit perfeft mediocrity, this Author 
whoſe vope that alwayes was, couldnot but revive again; 
therefore « i5,that though hee be dead, hee yet fpeaketh. 
Tf {till there b: that will reprehend theſe onr paines, as 
" af they were caſt upon a man too much,ſought after, be 
#t ſo; but theſe men have leaſt cauſe 10 complaine, for 
if the matter of this Booke be, #s they ſuppoſe, then the 
owely way to ſuppreſſe it will be to make it common, for 
things of that nature are leaſt of all enquired for, when 
they are moſt eaſtly tobe found; but if they rarely 

eppeare , they are wore eagerly ſought after, and the 
more objtenately ejteen'd. | 
Whes firit 1 wiuld fee this Treatiſe, T beheld it at a 
diftance, and not without ſome prejudice; for ſo I was 
prompted by the inſinuations of a fallible Report; but 
finding it under the Protetiion of the High and 
Mighty Princg Ss, I tooke libertie to reſolve 
Q againit 
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#74inft all populay comtradiciion. And now, to ſecke 
any other Patron for this new Edition, I bave thought 
it altogethey inglorious. For what canthe man doe 
that commeth after the King * 

For a Note or two, which # have here and there 
1zmerouſly let fall, If the Keader expett that T ſhould 
aske his pardon; there may bee canſe, but theyre 3s mo 
conventence : for this kende of Complement is now 
adayes imdifferently ſet before thoſe things that are 
well, and thoſe that are itf done. Beſides, 14 would 
argue Certaine follie, to be engaged there tor pardon, 
where onv choyce zs to offend, What I have here done 
amiſſe, I (hall hereafter hope 10 refifie, enthey by dong 
ſomething that ſhalf be bettey { if that may 5c) or 
{ which is the ſafejt way ) by doing fo wo more. 


J. G. 
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Om CE 


TO THE HIGH AND MIGHTY 
PRINCE 
JAMES, 


By the Grace of God, King of Great Britain 


France and Ireland, Defender of the 
Faith &«c, 


. OST egratious Soveraigne, fince it hath 
$ pleaſed Your Majefiic of Your Princely 
care tawards the Church and Your Com- 
mon-wealth, to take knowledge of ſome differen- 
ces that arc in ludicature betweene Your Eccleſt 
aſticall and Civite Law, and the Teinporalt Law of 
this Land ( by which joyntly Your Majeſties State 
3s managed next after Your owne moſt rare pro- 
vidence, and the wiſdome of ſuch, whom. it hath 
pleaſed Your Highnefſe to affociate unto Your ſelfe 
in che great affaires of Your Kingdome ) I have bees 
bold to offer unto Your Majeſtic this fimpte 
Treatiſe, as that which doth lay out the cauſc of 
thoſe Differences, more particukrly than any man 
hitherto hath cxpreſſet the Game. In — 
C 
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which ( becauſe I doe ſpeake for thoſe parts of 
Your Majefties Lawes, which are lefſe knowne unto 
Your people, and eſteemed no otherwiſe of them, 
than they ſee the praftice thereof to bee here with 
in Your Land ] have thought good, as it were in 
a Bricſe, to ſet out the whole ſumme of both the 
Lawes , to the view of the people, that they may 
ſee, there is more worth in thoſe for whom I ſpeake, 
then was by many conceived to bee: So that the 
profeſſion of the Eccleſiaſticall and Civile Law 
may appeare. to the world, neither to bee idle nor 
unfit for the State; ſo farre as it hath pleaſed the 
Royall Predeceſſours of Your Highneffe to give cn- 
tertainment unto it, and Your Majeſtie Your ſelfe 
to admit of it. In all which there is no other thing 
ſought, than that ſuch greevances as have beene of 
late offered by one IJuriſdi&ion unto the other, and 
in conſequence, toall Your Subje&s, who. follow 
any fuits in the Civile or Eccleſiafticall Courts, may 
by Your Princely wiſdome be confidered, and by 
Your authoritie be redrefſed, if they be found to 
be greevances indeed: for now as things are, neither 
JuriſdiFion knowes their owne bounds, but one 
ſnatcheth from the other, in maner, as in a batable 
ground lying betweene two Kingdomes; but ſo, 
that the weaker ever gocth to the worle, and that 
which is mightier prevailes againſt the other : the 

rofeflors thereof being rather willing to give 
| awes and interpretations to other, then to take or 
admit of any againſt themſelves. For which, the 
weaker appeales unto your Highnefſe, humbly de- 


ficing Your Majefifmgright and ſincere Judgement 
FEY YE to 
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to diſcerne where the wrong is, and to redrefle it 
accordingly, which is a worke worthy Your 
Majefties high conſideration. For as the Land is 
Yours, fo alſo the Sea is Yours, and the Church is 
under Your Highnefſe prote&ion, as a Childe is un- 
der his Tutor; ſo that all the Lawes thereof 
appertaine unto Your Majeſties care & comfort 
alike: For which, not onely the whole profeſsion 
of Your Eccleftaſticall and Civile Lawyers that now 
are, but thoſe which {hall ſucceed in thoſe places 
for ever hereafter unto the worlds end, will praiſe 
and magnifie., Your Majeſties gratious favour to- 
wards them, and wee that now are will pray to 
God for the long and happie proſeperitie of Your 
Highneffe, and Your Poſteritie over us, during the 
continuance of this Heaven and this Earth, and after 
the paſsing away thereof, a perpetuall fruition of 
the new Heaven and the new Earth, wherein 
rightcouſneſſe onely ſhall dwell for ever, 


Tour MajeFies "moſt humble 
and dutifull Subje&f 


THOMAS RIDLEY. 
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TO THE READER. 


G EntleReader,1 confes,as I meditate thuTrea- 


tiſe upon mine owne motion{as I doe ſomtimes 

matters of other argument, when my leaſure 

ſerves mee thereto ) ſo alſo I doe mot ſet it out to the 
view of the world upon mine owne motion, but was deſt- 
rows it ſhould have beene kept in, ſaving that I muſt 
obey where T am bound. The thing that gave mee cauſe 
to this meditation, was that I ſaw many times how 
meanly men eſteemed of the Civile and Eccleſiaſticall 
Law of this Land, valuing them by the praFice of ſo 
much of them, as we have among vs. And therefore I 
thought good, although not wholly to unfold the riches 
of them, yet to make ſhew of them folded up, in ſuch 
fort as Mercers make fhew of their filkes and velvets, 
laid up in whole peeces in their ſhops; whereby it may 
bee ſeene, what great variety they have of all theſe 
kinde of wares, although the goodneſſe of the ware it 
ſelfe cannot be diſcerned, becauſe it iz foulded up: 
Beſides, ſeeing how frequent prohibitions are in theſe 
dayes in Cauſes of either cogniſance more then have 
beene in for mer time, I thought it not unworthy my 
labony to inquire and ſee upon what juſt grounds they, 
are raijed uÞ in this multitude; not of any humour 
I have, to gaineſay the lawfull proceedings of any 
Court ( which I reverence and moſt readily acknow- 
ledge their anthoritie in all things belonging to their 
place ) but to know and ſearch out the truth of thoſe 
ſuggeſtions that give cauſe unto theſe prohibitions. 
For whenas ſuch Lawes as are written of theſe;buſi- 
meſſes, are written indifferently, as well for the one 
| Furiſdition 
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Tur:ſdilion as the other, uo man is to be offended if 

the one Invriſdiftion, finding it ſelfe preſſed by the 
partiall interpretation ( as-#t ſuppoſeth ) of the other, 

#nquire the ground of ſuch interpretation, end lahour 

to redreſſe it if it may be, by the right anterpretation 

thereof:To the end,that either Turiſdidion may retaine 

thetr owne right, and not the one bee overtopt by the 

other, as it ſeemeth to be at thi day; Aud that in ſuch 

matters ( as they concerne) of their owne right, as 

depend of no other authoritie but of the Prince alone: 
which # the thing onely that #s ſought in thy little 
Treatiſe. And therefore the Reverend Indges of this 
Land are to be intreated, that they will vouchſafe an 
equall interpretation of theſe matters, as well to the 
one Turiſdiftion as the other, for ſo it is comely for them 
#0 doe; and if they doe it not, the other ave not ſo dull- 
Fenced, but they can perceive it, wr ſo dannted, but 
zhat they can flic for ſuccour unto him, to whoſe high 
place and wiſdome, the deciding of theſe differences 
doth of right appertaine, PENELOPE #5 ſaidts 
have had many wooers comely in perſon and eloquent 
an ſpeech, but ſhee reſpetied none but her owne 
ULYSSES: Such ſhould be the minde of a Tudge,, 
that whatſoever other appearance or ſhew of truth be 

offered, one ſaying, Thu is the trne ſence of the Law, 

and an other that; yet the Tudge ſhould reſpec none but 

the very true germane and genuine ſence thereof in- 

deed. Which if it were religiouſly or indifferently 

obſerved in every Court, then needed not this complaint 

that now 1s, but every Turiſdiftion ſhould peaceably 

hold his owne right, ſuch as the Prince, Law, ov 

Cuſtame hath affordggatatts its 

42 *Th Thomas Ridley. 
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A VIEW OF THE CIVILL AND 

Fcclehafticall Law : alſo wherein it is 


raightned , and wherein it 
may he Relieved, 


The Diviſion of the whole Book, into foure parts, 

hat right or Law iz in generall, 

I/hat is the Law publick, and what the Law 
private. 

What # the Law of Nature. 

What is the Law of Nations, 

IWhat i the Law Givile., 


E: I06 % Etfore I ſhew how necellary it is for his 
AY Majefty and the Realme, to main- 
raine the Clivill and Ecclcfialticall 
Lawes , as they are now praftiſed 
among us in this Realm , I will ſec 
downe, as It were, in a briefe;, what 
the Civill and the Feckfiafticall Lawes are : _ 
wi 


What Law 
iS, 


1 
Jus publi- 
cum. 


2 A view of the Civile 


will I ſhew how farre forth they are here in uſe and 
pra&iſc among us : thirdly wherein wee are abrid- 
ged, and pur befide the uſe and poſſellion thereof, 
by the Common Law,ecven contrary to the old 
praRiſe thereof, and the trac ſence and meaning of 
the Lawes of this Realme, and the Statutes in this 
behalfe provided: and laſtly, wherein we might be 
relieved and admitted to the praiſe of many 
things in the Civile Law, without prejudice to the 
Common Law; and fo both the Lawes might know 
their owne grounds and proper ſubjeCts, and not 
one to be jumbled with the other, as it 15 at this 
day, to the great vexation of the SubjeCt. But be- 
fore I ſpeake of the Civile Law in particular, [ will 
define what Right,or Law is,in generall: Law.therc- 
fore is ( as V{pian ſaith, L, 10. in fin. f.de Fuſticia 
&- Fure) the knowledge of Civile & humane things. 
the underſtanding of thoſe things which are juſt 
and unja.This Law is primarily divided into the 
Law publick, & the Law private. T he publick,is that 
which appertaineth to the gencrall ſtate of the 
common-wealth, for I meane the Law publick, not 
in reſpe& of the -Forme, that they were publickly 
made, as we make lawwes in our Parliaments ( for ſo 
all the Ciuile Law is publick, as made by publick 
authority ) but in reſpe& of the obje&, or end 
thereof, for that they concerne thz Church, the 
Clergie, the Mapiftrate, and other like publick 
fun&Aions. none of which levell at the rule of cquity, 
or equality between man and man, as private lawes 
doe, br ayme at that which is molt fit, in generall, 
tor the common $S T 
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" The private Law, or the priuate 'mens Law, is =! 
that which concernes every ſingular mans ſtate; 7 priva: 
which, for that it is occupied in giving every man ***+ 
his owne, it muſt of, neceſſity be proportionable to 
the rule of Equitie and Juftice. 

Private Law is of three ſorts, the Jaw of Nature, 


the law of Nations, and the law Civilc;. 


The law of Nature, is that which Nature hath The Law 
tavght every living creature, as the care and defence ® Nature: 
of every creatures life, defire of libertie, the con- 
jun&ion of male and female for procreation ſake. 

The law of Nations, is that which comton The Law 
reaſon hath eftabliſhed among men, and is obſerved ofNations, 
alike in all Nations, as diſtinctions of mens rights, 
buildings of houſes, ere&ing of Cities, ſocictie of 
life, judgements of controverſres, war, peace, 
captivity, contrads, obligations, ſucceſſion, and the 
like, 

The law Civile, being largely taken, is the law 3. 
that every particular Nation frameth to it ſelfe, as F#s Civile. 
the Athenianlawes. and the lawes of Lacedemon, in 
which ſence alſo,the law of England may be called 
the Civile law, for that it is the proper and private 
law of this Nation: butin more ftri&& ſort, the 
Civile law is the law, which the old Romans uſed, 
and is for the great wiſdom & cquitie therof, at this 
day, as it were, the commen law of all well govern- 
ed Nations, a very few onely excepted. 

And certainly,albeic ſundry other Nations by the 
light of Nature, have many Rules and Maximes in 
the Civile law: yet, if alljthe conſtitutions, cuſtomes, 
and lawes, of all other people and countrics were 


pur 


Digeſts 
what. 
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put together ( I except none, ſave the lawes of the 
Hebrews, which came immediatly from God ) they 
arenot comparable to the law of the Romans, 
neither in Wiſdome nor Equity, neither in 
pravitie nor in ſufficiency. Whereupon it is, 
that moſt of other Nations, ( ſaving our owne ) 
although they receive not the Civile law wholely 


for their law, yet they ſo much admire the equitie 


thereof, that rhey interpretftheir owne lawes there- 
by. Peckinus de regal. juris. Reg. Due a jure com- 
muni. regul, 28. 


SECT. 2+ 


That there be foure Tomes of the Civile Law; The 
Digeſt, the Code, the Authentick and the Feuds. 
The Iaititutes are an Epitome of the Digeſt. 
What is the Digeſt, and why it is ſo called, and 
why the ſame are called the Pandedis. 
what are the Inſtitutes, and why they are ſo called. 


He whole Civile Iaw it (elfe, is reduced or 
brought into 4. Tomes, whereof the firſt 
containeth the Digeſt or Pande&s, taken out of 27. 
old reverent Lawyers works, whercof ſundry were 
before the coming of Chriſt; others flourithed in 
the, Emperours dayes, even unto the time of 
Maximinus, as it appeareth by Spartianus and 
Lampridims, 1n the life of the ſaid Emperour: which 
ſaid Tome is divided into 50.bookes, of which, 
every one comaineth ſundry titles of great Wiſdome 

and variety, = 
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To this Tome, I adde the Inftitutions, which are 
a brief of all the former bookes, compoſed of pur- 
poſe by the Emverouria the behalf of young 
learners, that thereby having the whule Digeſt. 
drawn: into a Compendium of 4. bookes only, they 
might wich more alacrity, goe forward in the ſtudy 
of the law: having, as it were, the firft Elements of 
the whole profeſſion in this little Treatiſe; whereas 
otherwiſe without the help hereof, their weak 
minds might be clogged with the maltitude and 
varictic thereof, and ſo cither altogether leave their 
ſtudies, or with more labour and diftidence ( which 
oftentimes diſcourageth young mens minds in a long 


| matter ) come to the end thereof, to which, by the 


' dire&ion of this brict, they might ſooner attain, and 


that without much travell or diſtruſt, 

The Digeſts have thcir name, of that they are put _ _ 
into a comely order by the Author, ranging every - 
booke and title into his Proper place, ſuch as either 
the courſe of Nature affords them, or arc fitteſt for 
the prafice of the profeſſon. 

The ſam= booke again, is called Panda7s, of the The Pan. 
Greek words Tay & Newer for that it compriſeth 4&5. 
in it (elf, all whatſocver 7u/tinian drew out of 
150000. verſes of the old bookes of the law. 

The Inſtittites are fo called, b:cauſe they are, as The Inſti- 
it were, maſters and inſtrufors to the ignorant, and tures, 
ſhew an caſje way to the obteining of the knowledge 
of the Law. 

The matters wherein the whole law is occupied 
are cither the perſons in the common- wealth, or 


the things belonging or not belonging ro them, or 
B the 
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the aFions whereby men doe claim in judgment, 
ſuch chings as arc due unto them by law. 


SECT. 3- 


The Pamdefls, or Digeſt are divided into ſeven 
parts, and they againe into fiſtic Bookes, 

That the firſt part thereof conteineth foure Bookes, 
aud what is the ſumme thereof. 


Pon a more particular diviſion, the whole 
\ Digeſt is divided into ſeven parts: whercof the 
firſt part, ſtanding upon foure bookes, containeth 
the principles, and as it were, the fieſt clements of 
the Law; as, what Juſtice & Right is, from whence 
the Civile Law hath his beginning, what perſons be 
the obje& of the Civile law, what Magiſtrates the 
common-wealth of the Romans had, by whom ei- 
ther the lawes were made, or executed: the divers 
kindes of JuriſdiAions, which thoſe Magiſtrates u- 
fed; Mecre, Mixt. or Simple, according to their 
place : the corre&ions which the law uſed againſt 
ſuch as diſobey the Judge, either in not appearing, 
or not performing that which is injoyned theme: 
what proviſion it made againſt ſuch , as by violence 
reſcued men out of the Judges hands : what Holy. 
dayes there were, wherein the Courts were not 
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held: what order the Law tooke againſt the plaintife, _ 


chat having cited the defendant, had no Libell ready 
to put into the Court, unlefſe happely otherwiſe the 
parties upon private agreement compounded the 
matter between them 5; who where to be admitted 

| advocates 
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advocates, and what cauſes barr'd them from the 
office: what is the office of a Procurator, Sollicitor, 
or Sindi&t, or Fa&or; and under what cautions 
they were admitted, ifthey had no Proxie, or 
Mandat, or the partie principall did not in preſence 
authorize them; how they were puniſhed, who up- 
on reward tooke upon them to. vexe men unjuſtly in 
the Law, in manner as common Barators doe: what 
perſons having loſt opportunitie to alleage any 
thing for themſelves beneficiall in Law, may be 
reftored thereunto againe; as Minors, and ſuch 
other, as by feare or craft of the adverſaric have 
beene driven away from their Jawfull defence; how 
perſons of common truſt, as Marriners, Inho}ders, 
and ſuch like, are bound by Law to reſtore ſuch 
things as they have taken in charge to keepe. 


SECH 4 


That the ſecond part hath ſeven bookes and what 
are the Contents thereof. 


He ſecond part, being diſtributed into ſeven 

bookes,yceldeth matter of Judgement, as who 
may be Judge, and who not: where and before 
what Judge every one is to be convented: how 
many kindes of Judgements there are Civile, 
Criminall, and mixt of both: by what aftions things 
that are ours by right of inheritance may be cha- 
lenged, whether they be corporall or incorporall; 
what a&ion the Law affords, ifany man conceale 


that is ours, that wee may come to the light there- 
B 2 of: 
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of: what a&ion lyeth againſt him, who by evill per- 
ſuafions,or lewd inticement hath corrupted another 
mans ſervant, or having run away by his ill counſell, 
hath concealed him from his maſter; what proviſion 
the Law hath againſt Dice-play, and ſuch as keepe 
Dicing-houſes: how he is to be puniſhed, which be- 
ing put in truſt to meaſure any mans ground, makes 
a falſe report of the meaſure thereot; that no man 
hinder a corſe ofa dead body to be carried to buri- 
all, or to be buried in ſuch places, as hee and his 
predecefiours have right unto,or to build a Tombe 
co that purpoſe, and beautifie the ſame. 


SECT.S5. 


That the third part firetcheth it ſelfe into nize 
bookes, and what they contein. 


He third part, \mbracing nine books, concer- 

neth perſonall a&ions, which riſe not of caufe 

of right or poſſeſſion,but of covenant and obligati- 
on; as things credited or lent in a certain ſumm; 
the means how to recover the ſame, ifit be denied, 
that # by oath of thc partie that denieth it, unleſſe he 
may be convided, either by witneſſe or inſtrument, that 
he hath forſworne himſelfe: how many kinds of oaths 
there are, voluntary out of Judgement, neceffarie 
exafted by rhe Judge in doubtfull caſes, where 
utherwife there wanteth proofe to manifeſt the 
trneth: [udiciall, ſuch as one partic offereth to an- 
other in Judgement, and cannot be refuſed without 
juſt cauſe: and laſtly, that which the Judge offercth 
ro 
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to the plaintife, as concerning the value of the thing 
which is in ſtrife, or the charges that he hath beene 
at in recovering of the ſame: what exceptions there 
lyes againſt Obligations, as that which for cauſe was 
given, and cauſe did not follow: that the cauſe 
was diſhoneſt, for which that is challenged thar 
was given; that the ſumme was not due which was 
paid, and therefore not to be exaQed, but to be 
repaid: a&ions for things lent for a certain time,and 
to a certain uſe : ations for things pawned: a&ions 
that cither paſſengers have againſt Marriners for the 
goods or ware that they have brought into the ſhip, 
or Marriners have againſt Paffengers for their 
franght: a&ions of cje&ment, wherein the paſſen- 
gers and Marriners arc bound cach to other for 
contribution of the loſſes ot iuch things that have 
beene caſt into the ſea, in the time of a ſtorme or 
tempett, according to the qualitie or quantitie. of 
the goods they have in the {hip : ations whereby 
maſters are bound to anſwer tor their ſervants 
contrads, and fathers for thcir children, in ſuch 
things , or negotiation , as tney have put then in 
traſt withall, ſaving where the childe borrwed 
money without his fathers privitic tor riot, and for 
ſuch purpoſe as his father hath no uſe thereof: 
Remedies for women, when by weakneſſe of their 
ſexes, and lack of counſcll, they have inwrapt them- 
ſelves in ſyretiſhip for other men, a&ion of com- 
penſation, where a debt is demanded, for which an 
equivalene portion hath beenc received in licu or 
ſatisfa&tion thereof, ations of mandate, or com- 
mandement, whercin one hath done ſfoine worke, or 
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faid out ſome money upon an other mans mandate 
or word, and yet when he requireth allowance 
thereof, it is denied him : a@ions of focietie or 


fellowſhip, wherein cither the ſocietie is required to | 


be maintained, or the money put in common banck 
to be divided: ations of bargain and falc, cither 


pure or conditionall, the bargain being once made, 


che lofſe and paine that after happeneth is the buyers 
unlefſe the ſeller retain Come further right in the 
thing (old unto himſelfe ; a&ions of letting or ſet- 
ting cither of the uſe of a perſon, or the uſe of a 
thing upon a certain hycr: a&ions of change and 
ſuch like. 


SECT. 6 


That the fourth part conteineth eight bookes, and 
the contents thereof. 


He fourth part being digeſted into eight 
| bookes miniſtreth a&ions for ſuch things as 
are accefſarie ro contra&s, ſuch as pawnes and 
pledges are, which are given for the better ſecuritic 
of the contra&: a&ions for reſtitution wherein a 
man hath beene deceived in a bargain, more then 
the halfe value of the thing ſold; or whercin the 
ſcIler hath conceated ſorne fault in the thing ſold, 
which he ought by Law to have revealed; or pro- 
miſed ſome qualitic in the ſame, which was not in 
itz or where the thing ſold, hath beene eviRted by 
an other, out of the hands ofthe buyer, himſclfz 
uling all juſt defence of Law for himiclic : aftions 
for 
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for intereſt and uſaric, and how many kinds thereof 
there be that men uſe by land, Lucratory, Com- 
penſatorie, and Punitoriez whereof the firſt is alto- 
gether unſawfull, the other two allowed where 
cither juſt gain ccaſcth, or juſt lofſe followeth,upon 
that occaſion, that which is lent is not payd accord- 
ing to the day of covenant, Sca-uſurie, other wiſe 
called nautick uſurie, is greater then land-uſurie, 
and yet allowed by Law, for that the ſeafaring man 
takes upon himſelte the danger of the tranſporting 
thereof, and ſecuring the (ame at ſuch place as it is 
appointed to be delivered. In deciding of matters of 
controverhe, the Law proceeds ſomtimes by wit- 
neſſes, ſomtimes by inſtruments, ſomtimes by pre- 
ſumptions, where knowledge or ignorance of faCt, 
or Law is preſumed. Spoutals arc mutuall promiſes 
of a future marriage: marriage is a ſawtull coupling 
together of man and woman, the company and 
ſocictic of the whole life, the Communion of all 
Divine and humane rites and things, and of one and 
the ſame houſe, wrought by the conſent and mutu- 
all good will of the one towards the other: in 
cſpouſals and marriages is to be confidered, who 
is to be joyned together, at what ycars, and by 
whoſe conſent : there doth wait and attend upon 

Marriages, Jointures, Dowrics, and fuch like, and 

ſometimes Divorce, which is fo called of the diver- 

fitic of the mindes of thoſe that ares married; bc- 


cauſe, ſuch as are divorced,goc one a wvivers way why fo 
from the other. The canfes whereupon Divorces called. 


grow, are Adultery, deadly hatred one roward an TY 
| O1 DivoT- 


othcr,intokrable cruelty, neerndle of Kinred an! _ 
B 4 aftinitic 
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affinitie in degrees forbidden, impotencie on the one 
fide or the other: a&ions of Dowrie aiter divorce 
or ſeparation ; a&ions againſt a mans wite imbea- 
ſelling away his goods; a&ions againſt a huſband 
diſclayming his owne childe 5 and his wife being 
with childe, if he make doubt thercof, means how 
and where ſie ſhall be kept untill her delivery, fo 
that no falſe birth ſhall be put in place of the true 
childe; or that ſhe abuſe not her husband or the 
next heire, with a falſe ſhew of that which is not, 
Tutelage & government of children under age, 
which is cither teftamentaric, or due to the next of 
kinne, or dative, all which are cither to be confirmed 
or diſpoſed of by the Magiſtrate, Adminiſtrations of 
Tutors and Curators, and how farre they are 
endangered by thetr office, and wherein they are to 
interpoſe their authoritic and conſent, and for 
what a&s the pupils or minors may be ſued, done 
by the tutors or curators; how any may be argued 
to be a ſuſpeted tutor or curator; and how, and by 
whom he may be removed, if there appear juſt cauſe 
of ſuſpition againſt him. A tutor is chiefly ſet over 
the perſon of the childe, ſecondly over his goods: 
but the Curator or Guardian is chieſty ſet over the 
goods, and then over the perſon of the childe. A 
childe{ his father being dead ) by the order of the 
Judpe, is to be brought up with his mother, unleſſe 
thee hath fled unto a ſecond marriage, which if thee 
have don, then is he to be brought up with ſome 
of his neereſt kinne, ſuch asis knowne to be an 
honeſt man, and will have a care of his good educa- 
gion; with whom the Judge is to allow him ſach 
| maintenance. 
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maintenance, as all his ſtock be not ſpent therein, 
but ever more ſomthing be left againſt he come wo 
full age, when the time of tutelage, or curatorſhip 


is ended;they are to render acconntunto the Judge, 


what they have received, and how they have ex- 
pended the ſame, and what reſidue is left, and ac- 
cording as their proofes are, either by oath, or 
otherwiſe, ſo the Fudge cither alloweth, or difallo- 
weth the ſame. If the Tutors or Curators prove 
bankrupt, or unable to fatisfic the Pupill or Minor, 
then lyeth an a&ion againſt their ſuertics for the 
fatisfa&ion or the ſame ; and if both of them 
faile, then lyeth it againſt the Judge; or Magiſtrate, 
if either he have not received any caution at all of 
the Tutors or Curators, or hath received an 
unſufficient caution, or unſuffcient ſuerties, know- 
ing them to be unſafficient ; otherwiſe he is not to 
ſecure fortune, and future caſes of the childe: the 
Tutors or Curators are to ſel] nothing of thoſe 
things that are the childrens, —_ ſuch things 
which by keeping cannot be kept, unlefſe they have 
the order} or decree of the Judge thereunto, 
which the Judge is not to decree, unleſſe the childe 
be fo farre in debt, that it cannot be ſatisfied, with= 
out ſome part of the other goods, or there be ſome 
other like juſt and neceſſarie cauſe like unto this, 
which may not be avoided. As Minors have Cura- 
tors and Governors, ſo alſo mad perſons, and 
prodigall perſons are appointed to have governors 
by law, for that they can no more governe their 
owne ſtate, then the others can. Prodigall perſons 
arc they that know no time nor end of 
ſpending, 
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pending, butryot- or laviſh out their goods with- 
out all diſcretion, 


SECT. 7. 


That the fift part comprehendeth nine bookes,and 
the matter thereof. 


Nder the fift Se&ion , which compriſeth in 
y it nine bookes, are conteined faſt Wils and 
Teftaments, and who they be that can make the 
fame : and how many kinds there of there be, 
Sokmne or Militarie, and they either put in writ- 
ing, or elſe Nancupative what is an unjuſt, or Void 
will: what is to be thought of thoſe things, which, 
are found either to be blotted out, or interlined in a 
Will: how Heires or Fxecutors are to be inſtituted, * 
or ſubſtituted in Wils, and under what conditions *' 
they may be cither inſtituted or ſubſtituted in the * 
fame: what time an heir hath to deliberate after the 
Teftators death, before he prove the Will - whar 
priviledges it hath: how the inheritance may be 
either got or loſt: how Teſtaments arc to be open- 
ed, publiſhed, and writ out: what mens Teſtaments 
are to be opened, and publiſhed: of the puniſhment 
of ſuch , which, a Will being extant, ſeeke b 
Adminiſtration,or ſome other like means to poſleſſe 
the goods: and of thoſe which either forbid, or 
compell any man to make a Will: of the power or 
right of Codicils: of Legacies, and bequeſts ; as 
Wat 
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what things may be bequeathed, and what nor ; 
to whom any thing may be bequeathed ; and 'of 
the fignification of the words , and things which 
doe appertain unto Legacies: of yearely and mon=- 
ethly Legacies, what time they be due, in the be- 
ginning of the year, or in the end: which of them 
be pare, and which conditionall: of any thing be- 
queathed:: of dwelling, and workes of ſervants be- 
queathed , of Dowry bequeathed, and what profit 
the Legatorie hath thereby , or choiſe or ele&ion 
bequeathed, of wheat, winc, and oyle bequeathed, 
and whatis contained under every of them: of 
ground furniſhed bequeathed, and the inftraments 
thereto belonging, and what is to be underſtood by 
that bequeſt: of ftore bequeathed, in Latin called 
Pens; what is compriſed under that word : of 
houſhold-ſtuffe bequeathed : of education, and 
bringing up bequeathed: of gold, filver , womens 
attire, ornaments, and ſuch like bequeathed, and 
what is to be underſtood by every of them; how 
Legacies may be taken away: of things that are 
doubtfull in a Will, and how they are to be under- 
ſtood: of thoſe things that are left for paniſhment 
fake in a Will, whether they be available, or other- 
wiſe: of thoſe things which being bequeathedin a 
Will, are counted not withſtanding as not bequeath= 
ed, of thoſe things that are taken away from the 
Legatories in the Will, as unworthy of them : of 
conditions, demonſtrations, and cauſes; what force 
they have, and how they prevaile in a Will. Of the 
Law Folcidia, what ir is, and how men thereby 
are reftrained from bequeathing any more _ 

three 
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three parts oftheir goods, ſo that a fourth part 
thereof ſhould till remain with the heire; andif 
any man had received in Legacie more then he 
might by the law Folcidia, that hee ſhould put in 
band to reſtore that, if any unknown debt after 
ſhould appear, ſo the fame were true debt: at what 
day a Legacie becomes due ; that is freight from 
the death of the Teſtator, unleſie it be left to be 
paid upon a certain or uncertin day, or under a 
condition; and that the heire enter into band to 
pay the legacie when the day comes, or the con- 
dition happen; and if he refuſe to doe it, then the 
legatoric to be pur in poſſeſſion thereof untill the 
day or condition happen. 


SECT. 8, 


That the fixt part is ſpent in ſeven bookes and the 
ſubje@ thereof. 

T* he ſixt part ſpreading it felfe over (even 
Bookes handleth matters of poſſeſſion of 

goods, or Adminiftration thereof, not growing out 


ofthe Civile Law ( which onely makes heres, 8& 


| = righc of ſucceſſion ) bur out of the Pretorian 


aw, or law of conſcience, which in equity calleth 
ſundry to the ſucceſſion of other mens goods by 
adminiſtration, where there is no Will, and in ſome 
caſes where there is a Will, as where the Will is 
concealed, or the Executor renounceth the Will, 
but if the Will once appar , then the adminiftra- 
tion forthwith ceaſcth.In caſes where Adminiftrati- 
ons 
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| onsare to be granted, the children of the deceaſed 
have liberty to take it, within a year after the death 


of the deceaſed, and it they be further off of kin, 
then they have only a hundred dayes to take it in, 
unlefle thoſe which are to take jt are infants, mad, 


| deaf, dumbe, or blind, in which caſes there is a 


longer time aſſigned. The Pretor granted admini- 


| Rrait6 not only according to the tables of the Teſta- 


ment, but many times even againſt the tables of the 
Teſtament: as where a childe is not difinherited in 
his Fathers Will by plain termes, but paſſed over 
with filence onely, as not remembred; or that the 
childe was not borne at the time of his death, & fo 
not known whether any ſuch child were living, or 
to be hoped for, or not: In which caſe, if it doe after 
appear, the Mother is put in poſſeſſ:on of that which 
is the childes part. If there appear no Will, the Ad- 
miniſtration is committed in this order ; Firſt, the 
children of the deceaſed arc admitted; Secondly, 
thoſe that are next of kin in the Male line: Thirdly, 
thoſe that are next of kin in the Female line,(which 
difference notwithſtanding betweene male and 
Female at this day is taken away, and they that are 
next of kin are equally admitted in either ſex)Laſtly, 
comes thoſe which have right thereto, cither in 
that they are man or wite, The Law ſupdry times, 
where a thing is done, or intended to be done, 
againſt an other mans right, 8& there is no proviti- 
on for it in Law, . yecldeth the party grieved an 
Interdi& or Injun&tion to hinder that which was 
intended to his prejudice, As where one buildeth an 


howſc contrary eo the uſuall and recqiygd forme of 
| building, 
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building, to the injorie of his neighbour, there lyeth | 


an Injunfion de aovi operis aunciatione, which be- | 


ing once ſerved, the offender is either to defift from 
his worke, or to pur in ſuerties, hee ſhall pull it 
downe again, if hee doe not within a very ſhort time 
avow the lawfulnefſe thereof. Again, there lycth an 
Injun&ion where hurt is not yet done,but feared to 


be done; as where a houſe is rninous, or the eves, 
or any outcaſt worke thereof hangeth dangerouſly 


over the way, ſo that it is doubted it will fall & hurt 
ſome that paſſe by, the owner or Lord thereof is to 
put in ſuertie to the Magiſtrate, that if any be hurt, 
or miſcarie thereby he ſhall anſwer for it. If any 
cauſe the water of the river, or rain-water to run 
an other courſe then before time it was wont to 
doe, and that the neighbours are like to be pre- 
Judiced thereby, the Law yeeldeth an InjunRion; 
either to ſtay the worke that is intended, or to 
ſecure the neighbours for the hurt that is like to 
follow thereupon. If Cuſtomers, Colle&ors, or 
Tolle-gatherers exa& more. ſubſidic, or other like 
publick duties, then by Law they ought; or diſtcain 
any mans goods, upon pretence thereof, or ſtay in 
their hands ſuch duties as they have received 
wherby the partic that hath paid it, falleth into any 
forfeiture, or that they repair not the publick high 
wayes, in which reſpe& ſubſidics,tributes, and other 
ſuch like duties are given to Princes, they are to be 
puniſhed in the double value of that which they 
have received, & otherwiſe ro be fined for their il! 
dealing in that behalfe. In gifts which are purely 


Sven, or under a day, or condition, and ſpecially 
| | in 
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in thoſe that are given in contemplation of death, 
which are compared to Legacies themſelyes, a right 
paſſeth without deliverance, and giveth ſufficient 


EZ matter of challenge unto him, to whom they are 


given. The means or wayes whereby the Lordſhip 
or right of any thing 1s gotten, be it naturall, as by 
the firſt occupying the ſame, by finding the ſame, by 

bringing it into a forme or faſhion, by gaining by - 
the ſea or river, by delivery, or ſuch like: or, be it by 
civill mcans,as byjgetting the poſſeſſion of any thing 
by good title, and good faith, ſo long as it will make 


2 a juſt uſurpation, or preſcription, by holding it as 
3 heire, by holding ic by a gift, by taking it up as a 


thing forſaken, by holding it by legacie, dowrie, or 


Z inhcritance, by coming to it by ſentence definitive, 
Z or inter locutory, by confcfſton of the adverſary, by 


ceſſion of the partic, by auKority of the Judge, and 
the ſame have bin fraudulently alienated by the 
debtors, there lieth an Injun&ion to put the partic 
injured into Poſſeſſion, All Injun&ions for the moſt 
part are prohibitoric, 8 ſerve either to get, or ta 
recover poſſeſſion, and are called commonly by the 
firſt name of the writ, as where one is denied the 
poſſeſſion of inheritance belonging ro him, an 
Injun&ion is granted him, to put him in poſſeſſion, 
called Quorum bonorum; or if it be for a legacie, Quod 
legatorum; and if ic bc in generall caſes, Ne vis fiat es 
qua in poſſeſionem miſſus eſt; That he that hath 
potten the cvſtodic of the Will exhibire it; that no 
private building, or ſuch like, be ſet up ina holy and 
(GnAified place, and if it be, that it be pulPd downe 
again; that no Nuſance be done in publick places, 
or 
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or high wayes, other then ſuch as by the-Law are 
allowable: that publick high wayes be repaired: 
hat nothing be donein any river, or the bankes 
thereof , whereby Ships or Barkes may not 
paſſe thereon : that no thing be done in any 
common ftream, whereby the water ſhould be 
forced to run otherwiſe this year, then it did the 
daft ſummer afore: that it may be lawfull for cycry 
man to faile or rowe in any publick ſtream: that the 
bankes of the river be repaired. Offorce, and force 
armed, where two are in poſſeſſion of one thing,and 
neither of them came by the ſame by force, or by 
ſecret ſlight, or by ſufferance of an other, there Iy- 
eth an Injun&ion for continuance of their poſſeſſion, 
called ati poſſidetis: That a man may uſe ſuch private 
Way, 2s he hath uſed the year Paſt, *and repaire the 
ſame without interruption of an other: That no 
man turne away the daily running water, or the 
water which fas in Summer from an other mans 
houſe, or ground to his hinderance : That water- 
courles in rivers, and other like places be maintain- 

cd: That ſuch as have right to draw water out of 
any ſpring, or well, be not forbid the nſe thereof, 
and that every one have free liberty to cleanſc,purge 

& to repaire the ſame, if there be any decay in it: 

That no man be forbid to ſcoure, pnrge, or cleanſe 

his privies, finkes, or vaults: That whatſoever is 
done by open force, or ſecret ſubtilty, be reſtored 

where it was, before ſuch force or ſubtilty was 

done, unkfle the partie grieved rcleafſe the ſame : 

That he that holds any thing at an other mans will, 


reſtore the ſame upon competent warning, or 
knowledge 
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knowlege given him thereof: That a man may lop 

or cut the boughes of an other mans tree, annoying 

his ground,if after warning given thereof,the owner 
thereof do not reforme it. That it be lawfull for a 

man to gather ſuch fruits of his, as fall from his own 

tree in to an other mans ground,: without any tre- 

paſſe ro the owner of the ground, ſo that he gather 

the ſame within three dayes afrer they are ſo falne; 

for otherwiſe. the law preſumes he makes no reckon- 

ing of them, and fruits Iying upon the ground do 

cafily putrifie: That a man may challenge his child- 

ren out of an other mans hand that holdeth them 

from him : Thar a Tenant after his leaſe is expired, 

may remove, and quietly carrrie away ſuch things 

from the farme, as he brought thither, ſo that the 

Rent be paid, and thoſe things which hee brought 
thither,, were not bound for the payment thereof, 

Aﬀions are taken away, and poſſc/ſions maintained 

by exceptions, przſcriptions,and prejudices, which 
themſelves are many times in ſteed of ations, as is 

the exception de re indica, which 1s an exception 

that determineth the cauſe in controverhe. Of 
Exceptions, ſome are perpetuall and peremptory, ER 
ſome are temporall and dilatory: Perpetuall and **fÞte- 
peremptory are they which evermore have place, "_ 
and can never be avoyded ; Temporall and diſatory 
are they, which are not evermore in place, but may 
be avoyded: Exceptions are alleaged, either becauſe 
that is done which ought to be done, or that is 
done that ought not to be done, or that is not done 
that ought to be done. Of Preſcriptions Iikewiſe Pr gfſcy; pe 


fome are perpetual, (ome temporall; the _ of tions, 
p either 
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either of them, is to determine the aRion, either in 
the maner of doing, or by the time when it was 
done, or by the place where it was done, or by 
fome other like circumfRtarice. 

An Obligation is a bond of the Law, whereby a 
man is neceſſarily bouud to pay ſome thing to an 
other man: Obligations ariſe either out of bargains 
betweene man 8 man, or out of ſome oftence thar 
is done: Obligations by bargains, arc procured 
either by ſome thing that pafſeth betweene the 
parties that doe contra, or elſe is efte&ed by 
words, ©r conſent. Out of obligations ſpring a&i-_ 
ons, which are nothing elſe,but a right to proſecute 
that in judgment, which a man pretcndeth to be 
due unto him, whereof there arc two ſorts ; of 
which, one is a challenge for right of a thing due ; 
the other, a ſuite againſt a perſon for ſome offence 
or trcſpaſſe done, 


SECT.. 9. 


That the ſeventh part is divided into fix bookes, 
and the matter thereof, 


He [ſeventh and laſt part being divided into 

C © {ixe Bookes, treateth of Obligations, which 
ſtand in words, and their effe& : how farre two or 
more principall debtors are bound to the creditor 
in the whole, or every one for his owne part: Of 
Suerties and how farre they are bound, and whe- 
ther the diſcharge of the one be the releaſe of the 
other, and by how many wayes Obligations by 
words 
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words are diſſolved or releated, by renovation, by 
acceptation of the debt not paid, as if it were paid. 
Of Obligations ſome are Civile, as thoſe which have 
beene heretofore handled, fome Pretorian or per- 
tainining to the Chancery,as thoſe whereby Tutors, 
Curators, and Pro&ors, enter into band unto a 
child, that his ſtate ſhall be ſafe, that is committed 
to their hands: Thar, that ſball be paid which the 
Judge ceaſeth: That the Plaintif= ſhall ratifie and 
allow that which his Prof&or ſhall doc for him in 
jndgement, and ſuch like, Criminall. Judgements 
are private or publick, that is they are commenced 
cither upon private offences, or upon publick faults 
and ſuits. Private offences concerne private mens 
revenge and injuries. Publick, the revenge or injarie 
of the whole ſtate. Private offences which had or- 
dinary proceedings, and ordinary puniſhment, were 
many, among which Theft is the chiefeſt, which 
Is a deceitfull fingering of an other mans goods, 
with intent to gain either the thing it ſelte, or the 
uſe or pofletſiion thereo; ſo that the mind alone 
maketh not theft, but the a& joyacd to the minde, 
be the quantity never ſo ſmall. Of Thetts, ſome are 
manifeſt, other not manifeſt; manifeſt is that, where- 
in the offender is taken in the deede doing, or taken 
before he could carric away the thing ftolne thither, 
whither he intended; the puniſhment whereof was 

fourc double the value of that which was ftolne: 

Not manifeſt, was that wherein the party offending 
was not taken in the deede doing ; and the pain 

thereof was the double of that which was purloyn= 


ed, or taken away. If any pilfery or theft be done 
C 2 in 
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in a Skip, Taverre, or Tnne, the Maſter of the Ship, 
Taverne, or Jie, is to anſwer double the value 
thereof, if the ſame be done by himſtfe, or their 
ſaves, or any of their marriners or ſſervants: for it 
bechoverh them ro have honeſt men, whom they are 
to icaploy in ſuch ſervices; Bur if it be done by any 
cf the paſſengers, dr gueſts of the houſe, the owners 
of the Ship, Tavernc, or Inne, are not to anſwer for 
che fame, for they cannot turne away ſuch gueſts as 
come into their houſe; neither, in all likehhood 
know they the quality or condition of their gueſts, 
Feany man privily,unwitting the ovrner thereof, cut 
downe, hack, or barke any tree of any ſort what- 
facver, or thoſe that are of the nature of trees, as 
Frvie,Recdes, Villows, ſo that they be (poyled, hee 
15 to anſwer the double value of that hee hath cut 
downe and fpoyled: and further, if it be a Vine-tree, 
to be puniſhed as a robber, Her that taketh any 
thing away from another by violence, is to be pun- 
thed in the werth foure fold, for that it is a fin more 
grievous than theft, If any man upon any ill intent, 
make a Tumult, whereby any hurt commeth to any 
man, he hall anſwer double of that the party is 
harmed in: 7f any, upon a burning of a houſe, or the 
fall thereof, or upon a [hipwrack, or the ſpoyling of 
a boat or ſhip, ſteale ary thing away, or being put 
in truſt to keepe any thing thereof, conceale the 
fame, hee ſhall pay the foure double of the ſame; but 
if any man ſet the ſame ahre himſelfe, he is cither to 
be caft out to wilde beaſts, or is to- be burnt with 
the fame firehe went about to burn an other with. 
If any have fpitcfull,contumcliouily injured an other 

man, 
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P, man, his wife, or children, in'decde, word, or wreit- 

ue }& ing, theyare to forfeit ſo much as the parttegreeved 

ir ſhall eftceme himſelte injured by, or the Judze halt __ 

Ic taxc it at, A famous Libell is where a man hath of £5! 
re }F malicious purpoſe writ,compounded, or fet ont any what, 
ly | thing tothe infamie of an other, without a name, or 

rs | with aname, andthe puniihment thereof is dearh, 

Ir & and anciently was that he lot che poryer or bet 

aS © tomikea Will; thelike puniſhment followerh him, 

d | thit having found an infamons Libelf, doth not by 

S. | and by fpoyle the fame, tha: the knowledge thereof 

it F comme? not abroad, efpecially where the matter there- 

t- JF ctis capitall or worthy death. 

wr - Extraordinary crimes, are thoſe which have no £ !rmor- 
ce |} ordinary puniſhment appointed them, bur are 4;x aw 
t F arbicrarie at the Fudges appointment, fuclh. as are Crimee, 
2 I} Sollicitors of other folkes wedlockes, and Maides 

y 3 chafſtities, alchough they mille of their purpoſe; fuch 

= 3} 23of purnoſe caſt myre, durt, or any like filth upon 

Ee 2 another, tothe intent to diſgrace him : fuch as, be- 

> 3 ing with childe, of purpoſe cauſe themſelves to 


y 3 miſcarry: Such as keepe brothell and baudy-hovſes, 
S 7 orotheruntawtull company : Joglers, and fuch as 


e i carry about Snakes, and other like Serpents and 
f *'} trumpery to put menin feare: Such as hide and 
t {7} ſaupprefſe Corne, to cauſe the price to be dearer: 
e 8] Suchas either make, or uſe tale weights wittingly; 
t | forall which, becauſe there is no proper puniſhment 
d | provided in the Law, they are reterred to the pun- 
1 f} i{hmentofthe ſndge,who is to puniſh them accord- 


- © ingrothequality of the fad, ape, and underftand- 
r * ing of the offender, and other circumſtances accord- 
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ing as he ſhall thinke good; ſo, notwithſtanding that 


he exceed not a convenient meaſure therein, neither 
ſtretch the ſame to death bur upon ſome great and 
weighty cauſe, he is to be content with meaner 
punithment, as temporall baniſhment, whipping, or 
ſome moderat pecuniary mul&. For violating or 
defacing another mans ſepulchre , Infamy was im- 
poſed, belides a pecuniary mul& to be divided be- 
tweene the Prince and the party grieved, bur if any 
dig up the corſe of the tack the punithment is 
death. If any, by feare of his office or authority, 
wring any money from any man, or exaCtt more 
fees in any matter then he ought to doe, or cauſe 
him to marry, or doe any other thing he would not 
doe, the forfeiture js foure double the value of that 
which hath been taken, befide further puniſhment at 
the diſcretion of the Judge. Such as drive mens 
cattel]l out of their ground, or ſever them from the 
flock or herd, with intent to ſteale them, if they doe 
it with a weapon like unto a Robber, are condemn- 
ed to be throwne to wild beafts,otherwiſe are more 
lightly punithed according to the difcretion of the 
Judge. Such as in Judgement take money on both 
{ides, or taking upon them the d:fenee of one fide, 
betray the cauſe, and take mony on the other ſide, 
are infamons by law, and are puniſhed at the 
diſcretion of the Judge. Such as receive theeves, 
and other like malefaFors, are puniſhed in like ſort 
as the theeves or malefaFors themſclves are; e(- 
pecially if they have afſifted them in their wicked- 
nefſe: otherwiſe, it they onely knew it, & received 
them, they are more mildly to be punithed, eſpecial- 
ly it ths offenders were their kinſmen; for, their 
ottence 
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offence is not like theirs, which entertain thoſe, 
which are no kin to them at all;when as it is natur- 
all for every one to regard his owne blood: and 
fathers are many times more carefull for their chil- 
dren, then for themſelves; but if that hee that re- 
ccived them knew nothing of the offence, then is he 
alcogether to be excuſed. Such as break priſon, arc 
to be puniſhed by death, becauſe it is a certain trea- 
ſon to break the Princes ward, but if they ſcape by 
the negligence of the Keepzrs, againſt whom the 
preſumption lyeth ever in this caſe, they are more 
lightly to be puniſhed. If any commit Burglaric, 
breaking upa doore or wall, with-intent to doe a 
Robhyery, if they be baſe companions, they are to 
be condemned to the Mynes or Gallics; but if they 
be of better reckoning, they are to be put from the 
ranke or order whercin they are, or to be baniſhed 
for a ſeaſon. Juglers and like Impoſtors, which goe 
about deceiving ot the people with falſe tricks and 
toyes, hookes and ſuch like, which infinuate them- 
ſolves into other mens houſes, with purpoſe to ſteale, 

are puniſhed at the diicretion of the Judge. 
tf any ſtale, or take away any thing out of the 
inheritance of another man, betore either the Will 
be proved, or adminiſtration be taken; an afion of 
theft lyeth not, becauſe the inherirance, during the 
time, was counted no bodies, but he is to be puniſh- 
ed by the diſcretion of the. - ſudyge; yea, though ir 
were the heirc him(elf- that did it. Coſenage,where- 
by a man craftily ſuppreſſeth ſome thing he ſhould 
not,or putteth one thing in anothers place, to the 
deceit of him that hee dcaleth withall, or corrupr- 
C 4 ei 
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eth ſuch wares which hee uttereth, or doth any 
other thing colluſorily, which is called of the Law 
Crimen Stellionatis, { of a little vermin or creature 
called Stcllio, much like to a Liſard, moſt envious to 
man ) is cenſured by ſome ignominious & ſhamful 
puniſhment, or by diſgracing the perſon, by putting 
him out of the Office, Place, or Order he is in, or 
by injoyning him ſome ſervile worke, or by baniſh- 
ing him for a time, or by ſome like puniſhment, at 
the diſcreion of the Judge. If any plough up a Mere 
balke, or remove any other marke which hath ag- 
cuſtomed to be a Marke or bound betweene ground 
and grounds,which anciently was counted reverend 
and religions among men, the offence is puniſhed 
either by a pecuniarie mul&, or by baniſhment, or 
whipping, at the diſcretion of the Judge, Unlawful 
Colledges Corporations, and affemblies, gathered 
together to bad uſcs, as to eating, drinking, wan- 
tonneſſe, conſpiracie, are puniſhed as publick Routs 
or Riots, otherwiſe at the diſcretion of the Judge: 
All theſe, before recited,are called Popular Aﬀions, 
becauſe, not oncly he that is injured, but every 
other honeſt ſubje& may purſue and proſecute the 
ſame. 

Publick Judgements are ſuch, which immediatly 
pertain to the punilhment of the common- wealth 
for example ſake, and are examined, tried, and 
puniſhed by a publick order appointed by Law, the 
partie grieved, making himſelf: partie to the ſrite, 
and following the (ame; the party accuſed in the 
meane while remaining in priſon, or putting in ſuer- 
tics for his appearance, and the partie prieved for 

the 
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the proſecuting of the ſame. The chiefeſt of which 
ſort is Treaſon, which is a diminithing or derogati- 
on of the Majeſtie of the people,or Prince, on whom 
the people have collatcd all their power, which is 
puniſhed with death, and confiſcation of the offen- 
der, and the eternall aboliſhment of his memorie. 
The next is Adultery, which is violating of an other 
mans bed, whoſe punilhment anciently was death, 
both in the man and in the woman, but after it was 
mitigated in the woman, ſhee being tirſt whipt, and 
then ſhut up in a Vonaſterie: but by the Canons, 
other paines are inflied. Vnder Adulterie are con- 
tained Inceſt, Sodomy, Baudery, and all the reſt of 
the fins of that kinde. Publick force, is that which is 
done by a company of armed men, colle&ed toge- 
ther, and the corre&ion thereof is perpetuall ba- 
niſhment. Private, which is done without Arms, the 
paine thereofis the lofſe of halfe the parties goods, 
and the infamie of his name, Murtherers and 
Poyſoners, Witches and Sorcerers, the crime being 
proved dye the death: fuch as fet mens houſes a fire, 
are to be conſumed with fire themſelves: ſuch as kill 
either Father or Mother, or thoſe that afe in the 
place of Father or Mother, or any that are of next a 
kin, their puniſhment is death; and in caſe of the 
Father and Mother the pain of death, the Parricide 
being firſt well whipt, ſo that the blood doe follow 
in good plenty, hee being ſowed up into a fack, to- 
gether with a Dogge, a Cockzand an Ape, is thrown 
into the depth of the Sea, Such as make falſe 
Certificates , forge falſe Wils, Depoſe falſe wittingly, 
ſuborne witneſſes, take money either to ſay, or nor 
to 
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tofay their knowledge of that which they are de- © 
manded of in Judgement, corrupt Judgement, or 
cauſe it to be corrupted, interline, pur in, or raze | 
out any thing out of any writing, that the trueth 
thereof may not appear as it is written, ſappreſſe 
Wils or Teftaments,or other like writings, counter- 
feit other mens hands and Seals, open any mans Will 
yet living, and impart the ſecrets thereof to the 
parties adverſaric, unſeale ſuch inſtruments or writ- 
ings, as are left with him to keepe; bequeath unto 
themſclves Legacies in an other mans will. without 
his good will and privitie, waſh or clip gold, or 
ſowder therein any corrupt mettals, make baſe lilver 
money; pretend themſelves to be Noble men or 
Gentlemen, whereas otherwiſe they are but bai 
perſons; wilfully challenge unto themſelves an other 
mans name, or Arms; cog and foift in womens la- 
bours or otherwiſc, falſe births, or adultcronus chil- 
dren, in ſteed of true and rightfull heires; ſell one 
and the ſame thing to two men, carrie abour falſe 
Paſports; uſe falſe Meaſures, or corrupt thoſe that 
are true, in fome caſes, are puniſhed by death, in 
other by baniſhment, imoriſonment, or cutting off 
both or one of the hands of the offender. it any 
bearing any publick office, abuſe the ſame to gain, 
and doth that for money, which he ought to doe 
for thankes, the Law ordereth, that the offender 
ſhall be called co account for his ſuppoſed bribery, 
and if hee be found guilty thereof, ineth him foure 
fold to the party grieved, and belide, decreeth him 
to be baniſhed, Such as by ill deviſes and pdlicies, 


raiſc up the price of corne, and other viAuall, or get 
the 
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the whole ſale of any merchandiſe into their hands, 
that they may ſell it the dearer, are puniſhable at the 
diſcretion of the Judge, which according to the 
quality of the m—_ and fa&, reacheth ſomtimes to 
banithment, ſomtimes to death it (elfe. If any take, 
purloyne, or intervert to his own uſe any money de- 
dicatcd to holy and publick uſes, or cauſe the ſame 
to be taken, purloyned,or interverted; or if any take 
away any braſen table, wherein any publick Lawes 
are graven, or the bounds of any Lands are deſcrib- 
ed, or blot ont, or change any thing thereof, or 
covetouſly pay in lefſe money into the Exchequer, 
then by right he ought to have done, and hath not 
cleered with the Exchequer for the reſtdue, is to be 
condemned in the three double of that which is the 
refidue. and is beſide to be banifhed. 

If any,to get an Office, procure a number of hired 
voices, beſides the lofle of the Office he ſueth+for,his 
puniſhment is temporall baniſhmet,If any ſteal away 
any childe,the body of any free-man, 8 ſell the ſame 
away, or detcin them againſt their will, the fault is 
death, If any {landerouſly charge an other with any 
falſe crime,or wittingly bear any falſe witneſs againſt 
him, or willingly give any wrong Sentence againſt 
him; or on the contrary fide, difſembleth ſuch 
faults as he knoweth, and colludech with the adver- 
ſary, or giveth over the proſecution of a crime hee 
hath undertaken to follow, untill he have leave 
granted him by the Judge, to defift from his accuſa- 
tion, the ſame is to be puniſhed with the like kinde 
of puniſhment, that hee would have the other pun» 
ithed by, unlefle he be acquitted there-from by the 

Princes 
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Princes pardon; or that the Adverſarie be dead. In 
publick Ffudgements where the Offender ap- 
peares not, Proces is to be awarded out againſt him 
for his appearance, by a certain day to clecre him- 
Elf; at which day it he appeare not, an Inventory is 
taken of his goods, not to the intent they thould be 
fpent, bnt that they ſhould be reſcrved to his uſe, if 
hee returne again within a year, and clecre himſelfe; 
otherwiſe they become the Exchequers for ever, 
how innocent ſocver the party afterwards appears 
to be. If the Offender be preſent in Judgement, and 
deny the fa&, he is to be confuted by witneſſes, or 
other proofe; or if there be juſt matter ofſu(pition, 
to be put on the rack; which, albeit in matters of 
ſefle danger, is great cruelty, yet ingreat and horri- 
ble crimes it is neceflary: If theOffender have cither 
confeſſed the crime, or be convided thereof, then it 
followeth, that the party convi&ed, be punithed 
either by death or otherwiſe, according to the qua- 
tity of the perfon, or condition ofthe offence. 
Puniſhments by death are foure, Hanging, Burning, 
Heading, and caſting the Offender to be devoured 
by wilde beaſts, amongf which may be reckoned, 
Exile or Baniſhment, for that it takes away a mans 
liberty, and bereaves him of his country, which to 
every good fnbjet, is as dear unto him as his life 
it ſclte, 

Punifhments which did not infli& death, were 
many, & fachas it pleaſed the Magiſtrate in his 
diſcretion to appoint, The Law having paſſed upon 
the Offender in ſuch ſort, as thonld be ro the lofſe 
of his life, liberty,or countrie, his goods became 

| forth- 
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farthwith forfcited to the Prince, fuch (I mean 
25 are of value: bat for the other, the Law allow- 
eth them the priſoner, for his maintenance duri 

the time of his impriſonment, and fatisfying ſuch 
ſees as are due to the - Officers thereof; which hath 
place where the offender hath no childre, otherwiſe 
one halfe of his goods commeth to his children, 
unlefle it be in caſe of Treaſon, where all is con- 
fiſcated. They are alſo held for convi and guilty, 
which either upon a guiltinefſe of minde make a- 
way themſelves before Judgement, or ſtop their 
Adverſaries with a bribe, that they ſhall not follow 
the Law againſt them, and their goods are no lefle 
confiſcat then the others. But itis otherwiſe in 


* thoſe which are baniſhed for a time, or to a certai< 


ne place, or in ſuch as the Law having once palled 
upon them, are ' either in their life, or after their 
death,by the bounty and mercy of the Prince re- 
ftored; in which caſe they recover Goods, Name, 
and Honour: the body being executed, the carcaſlc, 
for the moſt part, is granted to buriall, unlefle it be 
for matter of T reaſon, or other ſuch like offence. If 
any have beene unjuſtly condemned, either by the 
iniquity or unsk'lfulnefſe of the Judge, the law 
aloweth him an appeale, that is, a provocation to 
a higher Judge, that he may hear the cauſe anew, 
and reforme that which i judged amiſle into 
berter : and if the higher Judge finde the partie 
grieved hath well appealed, he is to reverſe the for- 
mer ſentence, otherwiſe to ſend the Offender back 
to the Judge, from whence he came;there to receive 
bis puniſhment: yet ſome perſons there be, one 

whom 
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whom no aypeale Ilyeth, as from. the Prince, or 
Senate, becauſe they repreſent the Prince; neither 
may hee appeale,which hath renounced his appeale. 
Appeales are made from lower Judges to higher, 
and from him that is Delegated, to him thar did 
Delegate: Appeales are to be made within ten dayes 
after ſentence given, or within ten dayes after the 
Notice is come to the party againſt whom the Sen. 
tence did paſſe, unlefſe there attend thereon a 
continuall griefe, in which caſe, a man may appecale 
fo long as the griefe indures: the time to aske 
Dimiflorie Letters,is rhirty daies from the Sentence 
given; the time to preſent the ſame. to the Judge, 
is at the diſcretion of the Judge from whom; the 
time of proſecuting the ſame is a year, or, upon juſt 
cauſe, two years; inwhich time, if the ſute be noc 
ended, the cauſe is deferred. and to be ſent back unto 
the Judge, from whom the Appeale was firſt made: 
while the Appeal hangeth, nothing is to bee 
innovated, becauſe by the Appeale, the Fudges 
hands are, as is were, bound: but if the. former 
Sentence were voyde by law, ( as in ſundry caſes 
they arc ) then there needeth no Appeale; for ſuch 
Sentences never paſſe into a caſchjudged. Appeales 
| Incriminall caſes, cannot be juſtifked by a Profor; 
bur it is otherwiſe in Civile Cauſes. An Appeale in 
one cauſe doth not exempt the party appellant 
from his. owne Judge, in other cauſes; If the ap- 
pellant die during the time of the Appeal, and leave 
no hcire behinde him, the Appeale ceaſeth; but if he 
lavean heire behinde him, and the matter of the 


Appeale concernes none but himſclfe, he is not to 
be 
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be compelled to follow it, for every one may renou- 
nce his owne ſute: bur if it concerne the Exchequer, 
or any other body, then may hee ,be compelled to 
follow ir. 

The Exchequer is the Princes Treaſurie, and the 


,patrimony of the common- wealth, and hath many 


and ſingular prerogatives, which private men have 
not. Such as are taken captive by the enemy, be- 


7 come their ſervants, who have taken them, unleſe 


cither they eſcape home again themſelves, or be 
ranſomed by their friends; in both which caſes, 
they recover all right and priviledges they had in 
their owne common-wealth before. By the Law, all 
Subje&s whatſoever, are bound to ferve the 
common-wealth in warre; in ſo much that if any, 
being preſt, withdraw himſelfe,or his childe from it, 
he is to be counted as a rebell, and for his puniſh- 
ment, is to be baniſhed, and mul&ed or fined in the 
greateſt part of his goods, As the priviledges and 
rewards of Souldjers were many to encaurage 
them to vertue and manhood; ſo their ſhames and 
puniſhments were great, to feare them from 
cowardice and vice: But among the reft of the 
priviledges of Souldiers, the old Souldiers were the 
preateſt. Of Subje&s, ſome dwelt in Shires, and lived 
after their owne I awes, and yet neverthelefſe were 
made partakers of the honours of the Cige: ſome 
other were inhabitants onely in the common- 
wealth, and had onely a houſe inthe ſame place to 
dwell in,and had no right to bear office: ſome other 
were ſtrangers brought in, which were ruled by the 


Law of them among whom they dwelt, Amongſt 
thole 
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thoſe that dwelt in Shires, the chicfeft Magiſtrate 
was he whom they called Decurio, who was not 
fent by the people of Rome thither ( for he was a 
Magiſtrate of Magiſtrates) but ele&ecd by the people 
there; and his office was, to keepe treaſurie of the 
Countrey to provide vi&anall;cxa& tribute, & go- 
vern the ſtate there, in maner as out Sherifes doe 
here: his office was only annual,leſt by liberty,8 luft 
of goverment , and continuance thereof it might 
grow intoa tyrannie. Such as are SubjeQs, are to | 
fcrve the common-wealth in ſuch offices, places, and | 
ſervices, as their abilitie is fit for, and the neceſhitie of 
the common-wealth requires, The ſervices of the | 
common=-wealth were of three forts; Patrimoniall, 
ſuch as belong to every mans patrimony to per- 
borme, which ſtood chicfly upon payment and 
' Charges, which were to gaoc ont of everyamans in 
heritance towards the performance of ſuch burihen 
as lay upon him by law, cuſtome, or command of 
him that had power thereto:Perſonall, which were | 
to be performed by the care and induftrie of the | 
partie and his corporal! labour, without expence of | 
his purſe. Mixt, which required both care of the 
minde, and labour of the body, and cxpence of the 
purſe, and arc impoſed afwell in confideraiion of the 
thing, as the perſon, which every ſubje& is to 
undergoe, unlefſe by the Law, or by the indulgence 
of the Prince they are excuſed; as ſome are excaſed 
by reaſon of old age, ſome by young age, ſome for 
their calling, ſome for their ſtate of body, ſome for 
that they ſerve in the neceſfarie ſervices of the com- 


mon- wealth at home, or abroad, as ——_ 
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do, ſome for that they are in neceſſary places of 
ſervices for Gods Religion, as cathedrall Churches, 
and other Churches are; ſome for that they are of 
good and neceffary places for Seminaries for the 
common-wealth , for learning and (ach other im- 
ployments, as Colledges, Societies, and Schooles of 
learning and nurture are, Legates and Embaſſadours 
had immunitie from all publick ſery{vices, not onely 
the time of their embaſſapge, but alſo two years after 
their returne; They were called Legates, in that they 
were choſen as fit men, out of many; their perſon 
was ſacred both at home and abroad, fo that no 
man might lay violent hands on them without 
breach of the Law of Nations. Such as are Magi- 
ſtrates of Cities ovght ſo to governe, that no negli- 
gence may bee juſtly imputed unto them, ether 
wile they are to anſlwer it, and that when their 
office is expired, they give ap a juſt account, both 
of what they have received, and what they have 
layd out, and pay in the reſidhe, it there bee any, 
Governours of Cities, together with the conſent of 
the Burgeſſes thereof, may ſet downe (uch orders 
and decrees as are for the benefit and well ordering 
thereof, which are to be obſerved of all thoſe which 
are Inhabitants thereof, and being once well and 
ducly ſet downe, are not to be reverſed, but to the 
good of the Citie or Commonalty. New publick 
workes, ſuch as are good for the Common: weale, 
every one may make without the leave of the Prince, 
unlefle it be done for xmulation,or cauſe of diſcord; 
but for old works, in which ſtands the ſecurity of 


the Common-wealth, as Caſtles, Towers, Gates, 
D and 
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and Wals of Cities, nothing is to be done or in- 
novated in them, without the Princes warrant; 
neither is it ſawfull for any man to grave his name 
in any publick Worke, unlefſe it be his, at whoſe 
coſt the worke is done, Fairecs are authorized by 
| Princes onely, and arc invented for trade of mer- 
chandize, and uttering of wares which Country- 
men have cauſe to bony, or ſc]l: and have their pri- 
viledges, that no man in any Faire can be arrefted 
for any private debt, they were called Nundine, be- 
cauſe that among the Romans, they were anciently 
holden in one place or other upon every ninth day. 
Hee that for ten years ſpace intermittcih to uſe his 
Fairc, Iofeth the priviledge therecf. If any make any 
promiſe to a Citie or Common-wealth, to do any 
thing upon certain cauſe, as that hee might. be made 
Conſul, or that he would repair ſome part of the 
Citie that was burnt, he ſhall, by the Law, be com- 
pelled to performe his promiſe; for it is not meet 
that ſuch promiſes ſhould be ſatisfied with repen- 
tance. Such as profeſle liberall Sciences in any Com- 
mon-wealth , whereby youth is inſtru&ed, & 
brought up to knowledge, or be School-maſters, 
or Protcfſours of Phyſick, or be Midwives, 
Notaries, Auditors, or Caſters of accounts, or 
Reeifters, the Law alloweth, not only a competent 
ſtipend in recompence of their skill & paines, but 
alio affords them means, how the ſame may be 
recovered it it þ: denied. But as forPkiloſophers and * 
Lawyers, the Law hath appointed them no ftipend, |; 
not becauſe they arenot reverend - Sciences, and :: 
worthy reward or ftipend, but becauſe cither of 

them 
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them are moſt honourable profeſſions, whoſe 
worthinefſe is not to be valued or dithonoured b 
money: yet in theſe caſes many things are honeſily 
taken, which are not honeſtly asked 3 and 
the Judge may according to the quality of the 
cauſe, and the skill of the Advocate, the caſte 
ome'of the Court. and the worth of the matter that 
is in hand, appoint thzm a fee anſwerable to their 
place, as alſo ro ſuch as are Interpreters betweene 
parties in matters of traffick, when one underſtands 
not an others language. 


CHAP. II. 


SECH 1 
The ſecond Volume of theCivile Law,is the Code, 
which is di/tributed into twelve Books, IVhy 
the Code is ſo called, 


He ſecond Tome of the Law, is the Code, and 

8 ftands in twelve Books, wheraof eight, for 
the Titles, follow in a manner the order of the 
Dipeſt, a few titles onely excepred, which arc added, 
belides thoſe of the Digeſt; but as for the foure 
other, which are the firſt, the tenth, the eleventh, 
and the twelfth; although the ſubjeRX they treat of 
be named in the Digeft; yet the things which are 
there named, are not handled in the Digeſt; and 
2} therefore will I paſſe over thoſe cight other, leſt 
J, |] happdyl might ſeeme to doe one thing twice, and 
d [3 therefore will I referre the Reader over to that 
f 7 which hath beene aid of them before, in the handl- 
n D 2 ing 
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Ing of the Digeſt; for they are almoſt twinnes of one 
mother; ſo that whoſoever knowes the one, ſhall 
with no great difficulty diſcerne the other, and 
come to the other foure; yet not mentioned there: 
But yet before Ilay open the matter thereof, T will 
ina word ortwo ſhew why this Volume of the 
Law is called the Code, who is the author thereof, 
and out of whom it was coll:&ed, what moved the 
author, after ſo many learned titles ſet downe be- 
fore, of ſuch things as are in the Digeſt; deduced, by 
ſuch a namber of worthy Lawyers ( as the Lawes 
of the Digeſt themſelves doe by their inſcriptions 
{hew; for every law, carrieth with him in his fore- 
head, che name of his Author) to make a new 
flouriſh of the ſame, and what the knowledge of the 
Code doth conferre unto a Student or prattiſer of 
the Law, more then the knowledge of the Digeſt 
doth. | 

The Code therefore is named of the word 
Caudex, that is, the trunke or timber of the tree, 
from which the barke of the tree is pilPd or pulPd 

off, of which men anciently uſed to make writing- * 

tablcs, artificially binding them up into the forme of 

a booke, and ulng ibem for kookes, before the uſe 
of paper or parchment was knowne; inſomuch, as 
many of theſe tables being bourd together, they 
Why this were called a Codc, or booke: beſides, whereas the 
Pome of the ancient Lawyers before Fuſtinians time, uſed to 
—S40Þ write th:ir pleas and anſwers in {croules of paper or 
= parchment, Fuſtinian himſelfe firlt put themin a 
booke, and therefore termed them by the name of a 

What the Code. 

Cideis, The Codeltlelfc is compiled of the anſwere of 56, 
E mperours, 
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Emperours, and their wiſe Conncell, whereof ſun- 
dry were learned and kilfull Lawyers, as the ſtorie 
of that time doth ſhew, and the lawes themſelues 
doe name ſome of them, as that moft excellent and 
famous man Papinian, and ſome others; thar is, 
from the dayes of Adrian the Emperour, unto the 
age of Fuſtinian himlelfe. 


The cauſe that moved Frtiniax hereto, was, that The reaſon 
in the Digeſt hce found not every cafe decided, that #h1ch mo- 


fals out in common uſe of life ( for how is it poſliblc, 
when as every moment there fals out new matter, 
for which former lawes made no provifion? ) and 
therefore thought good to ſupplie that by new 
Lawes, which he found defe&ive in the old: ſo that 
the multiplication of thoſe ticles grew not, that the 
Emperour had any meaning, to fill the world with 
multitude of Lawes, for hee had found the incon- 
venicnience thereof already, and therefore had re- 
pealed and aboliſhed ſo many thouſand of old Law- 
es, as he had; but it came rather of that, that the 
multitude of cauſes wzre fo many, that every day 
there fell out ſome unexpe&ed thing that was never 
heard of before; beſid: notwithflanding the care- 
fulneffe of the Emperour himſelte, and his grzat 
Lawyer Tribmmian, and others, whom he uſed tor 
the ſele&ing and chooſing out of the pureſt, belt, 
and moſt agrecing Lawes among themſelves, out of 
that indigeſted heap of Lawes he then aboliſhed; 
yet they were not ſo quick ſighted, but in that great 
worke, ſundry antinomies or contrary Lawes paſt 
them, which had need to be expounded and amend- 
ed, and the Authors to be recited: Further, tundry 
D 3 of 


The diffe- 
rence be- 
tween the 
Digeſt and 
the Code, 
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of ancient Lawes were ſo ſubtilely written, that 
there was more wit then profit in them ſo that it 
was expcdi.nt, the Emperour ſhould explain the 
Came, & putting all ſubtilicy afide, give a right fence 
unto the Law. Laſtly, whereas many things were de- 
livered by them briefly, -and therefore obſcurely, 
the Law-giver in his Princely wiſdome, ſer out the 
ſame in other Lawes more plentifully and diſtinAtly, 
all which were the chiecfeſt cauſes, why the Emper- 
our ſet out the booke of the Code. 

The Code ncither in ftyle, nor in methode com- 
eth to the perfe&ion of the Digeſt, as that which | 
for the ſtyle is a barbarous Thracian phraſe Latin- Þ 
ized, ſuch as never any mcan Latiniſt ſpake; whereas |} 
notwithſtanding the ftyle of the Digeſt is very grave 3 
and pure, and ſuch as doth not mich differ from | 
the cloquenteſt ſpeech that ever the Romans uſed; | 
and for the methode, it hath no particular diſpoſi- | 
tion, other then ſuch as is borrowed of the Digeſt | 
It ſzlfe, and otherwiſe is rade ,and unskilfull , where | 
It doth recede from the ſame: yet doth it nor lack || 
his good uſe, for to ſuch as follow the pra&ice of | 
the law, the knowledge of the Code is much more | 
expedient then the knowledge of the Digeſt is, for | 
that the lawes of the Code doe determine matters | 


in daily uſe of life; which, becauſe they are a like in i 


all ages (tor the ſame izevermore upon the ftage,the | 
pcrions a {ite altered ) it cannot be bur the lear- |! 
ning thereof mukt be very profitable and expedient q 
for the Common- wealth, whereas notwithſtanding | 
the learning of the Digeſt Rands rather in the dif. /Þ 
culling of tubtil queſtions of the Law, and enumera.. |? 

tions 
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tions of the variety of opinions of ancient Lawyers 
thereupon, which have more commendation of 
wit, then benefit toward the common=-wealth in 
them; but hereof hitherto. 


SECT. 2. 


The Argument of the firſt Booke of the Code. 


He firſt Book? of the Code treateth of Religi- 

on, and rhe Rites and Ceremonies thereto 
belonging, whereof I ſaid there was no ſpeciall 
Traate in the Digeſt, ſaving that it devideth the 
publick right into that which concernes the Chu- 
rch, and Church-men, and the Magiſtrates of the 
Common-wealth, proſecuting the later branch 
thereof onely, and omitting the firſt, becauſe out of 
that Hzathenith Religion, which was uſed in thoſe 
ancient Lawyers dayes, and thoſe ſuperſtitious 
Rites, whereof their Bookes were full, nothing 
could be taken that might ſcrve for our Religion: 
whereupon he inſtituted a new diſcourſe thereof 


in the Code, beginning firſt with the blefſed Trin- 


itic, one in efſence, and three in perſon, wherein he 
ſets downe a briefe ſumme of our Chriſtian faith, 


4 | agreeable to the dof&rine of the Prophets, and 


Apoſtles, and the foure firſt general] Counſels, the 
Nicene, Conſtantinopolitan, Ephefine, & Calcedon, 
forbidding any man publickly to diſpute, or ſtrive 
thereabout, taking occaſion upon the Neſtorian 
hereſie. which not long bctore had ſprung np, and 
had mightily infe&ed the Church, which 7uſtinian 


D 4 by 


T In Aus 
thent. de 
ſand. Epiſ- 
cop. $ Preſ- 
byterum , 
Collat. 5. 


Te5 19x07! 


44 Aview of the Civile 


by this confeſſion of Faith ſo publiſhed to the whole 


world, and a penall Edi& joyned thereunto, hoped 
to repreſſe; After hee hath ſet downe a full and 
ſound confeſſion of the Chriſtian faith, conformable 
to the Primitive Church; next hee addeth a title of 
the holy Church it ſelfe, and of her priviledges, 
which either concerne Ecclefiafticall mens perſons 
themſelves, or their ſtate and ſubſtance, or the aAi- 
ons one Eccleſtafticall man had againſt an other, or 
with, or againſt Lay perſons: where alſo he pro- 
ſecuteth the degrees of Prieſts, or Miniſters, their 
offices,ordcrs, and how the ſame are to be come by, 
(that is,without;bribes or Simony,or other worldly 
reſpe&, ſave the worth of the perſon oncly } & the 
rights of holy places [ Prieſts in the Law are called, 
from the Latine, Sacerdotes, either becauſe their 
office was Deo ſacra dare,to ſacrifice to Godzor elle, 
becauſe they were conſecrated, and as It were, 
ſevered from the reſt of the people, and given up to 
God: they were alſo called Flders, anſwerable to 
the Greeke ITesoCyr3gyt either for that they were 
ſo in age, * ( the Law having provided, that no man 
ſhould be promoted to the dignitie of a Prieſt, till 
hee were 35 years old ) or elſe, becauſe they ought 


to be ſuchin manners and carefull carriage of 


themſelves, ] A mongſt Pricſts or Minifters, Biſhops 
have the firſt place, who are, as it were, the 
+ Overſcers and Superintendents ofthe reſt, ſo called 
of their watchfulneſſe, care,labour, and faichfulneſſe 
in teaching the people, and doing other duties, 
which they owe unto the Church. [ The loweſt 
degrees of men in the Eccleſiaſtical Hierarchy, were 

the 
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the Clerkes, as the word Clericus is reftrein'd to 
a narrower acception, For in the general], it is moſt 
properly applyed to all degrees of the Clergie, and 
is a terme contradiſtinCt to the Laitie: and they are 
called Clergie, from the Greeke Kane@® quia de 
ſorte Domini ſunt, vel quia Dominu ſors eſt & pars 
Clericorum, Either becauſe God is their portion and 
lot, or becauſe they are his; as Papias hath obſer- 
ved, | To Biſhops, Prieſts, and other of that ranke, 
did appertain the care of Hoſpitals, whereof ſome 
were for Orphans , ſome for infants, ſome for im- 
potent and diſcaſed perſons, ſome for poore people, 
ſome for ſtrangers, and other like miſerable perſons; 
and therefore together with the title of Biſhops and 
Clerks, is joyned the ritle of Hoſpitals, or Almes- 
houſes. In place next after the Biſhops themſelves, 
comes their power and audience; for albeit the 
chiefeſt office ofa Biſhop, is to inſtru& 'the people 
in the doArrine of the Word, and in good example 
of life: yet foraſmuch as all will not be obedient unto 
the Word, neither brought by the perſuaſion there. 
of to good - nurture, and to be kept in order, and 
the eminencie of the degree, wherein the Biſhops 
are placed, is not ſufficient to keepe the people in 
obedience without ſome power and juriſdi&ion, 
and becauſe the Church it ſelfe is the mother and 
maintainer of Juſtice, therefore there is by the 
Emperour himſclfe, and his predeceffours, as many 
as profefſed Chriſtianity, certain peculiar juriſdiAi- 
ons Fccleſtaſticall, afligned to the Biſhops, more 
worthy then the Civile, over perſons and cauſes 
Ecclehiaſticall, ſuch as touch the Soule and Con- 

(cience, 
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ſcience, or doe appertein to any charitable or godly 
uſes : and over the Laitie , ſo farre forth , as 
either the Laitic themſelves have beene content 
to ſubmit themſclves unto their government , that 
is , ſo farre as cither it concernes their Soules 
health, or the outward government of the Church 
in things decent or comely, or that it concernes 
poore and miſcrable perſons, ſach as widowes, 
orphans, captives,and fuch other like helplefſe people 
are, or Where the Civile Magiſtrate cannot be come 
by, or doth voluntarily delay judgement ; in all 
which, anciently a Biſhop was to performe double 
faith and ſan&irty; firit ofan uncorrupt Jadge, and 
then of a holy Biſhop. But in many of theſe macrers 
in theſe dayes, the Laitie will not ſuffer themſclves 
to be controlPd, and therefore hath taken away 
moſt of theſe dealings from them, yea, even in 
charitable cauſes. lmmediatdy followeth a title of 
Hereticks, Manichees, Samaricans, Anabaptitts, 
Apoſtataes , abuſers of the Croſſe of Chriſt, Jewes, 
and worſhippers of the hoaft of heaven, Pagans, and 
of their Temples and Sacrifices ; whom the Biſhop 


is not onely to confute by learning, bur alſo to ſup- 


prefſe by authoritie, for he hath not the ſpirituall 
Sword in vaine. The Hereticks, Jewes, and Pagans 
ſhall not have Chriſtian men and women to be 
their ſervants: that ſuch as flie to the Church for 
San&uarie, or claime the ayde thereof, ſhall not be 
drawne from thence,unleffe the offence be haynous, 
and done ofa pretenſed and purpoſed malice, in 
which caſe no Immunity is to be allowed them, but 


wicked people are to be puniſhed according to their 
deſert, 
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deſert, agrecable to the word of God it ſelfe, which 
would not have his Alrar to be a refuge unto the 
wicked: And fo farre of that part of publick right, 
which appertaincth to the Prieſts, or Miniſters, and 
their Fun&ion, which was omitted in the Digeſt, 
but proſecuted in che Cod::. Now it followeth, that 

with like brevity 1 run over the three laſt Bookes of 
the Code, which themſelves were rather ſbadowed 
in the Digeſt, in the title of the right of the Exche- 
quer, then in any juſt proportion handled. 


SECT. 3. 
The Argument of the 10, Booke of the Code, 


He firſt therefore of them ſetteth our, what is 

the right of the Exchequer, and in what 
things it ſtandeth, as in goods excheted, becauſe 
there is no heire unto them, or that they are for- 
feited by any offence worthy death, or otherwiſe. 
How ſuch as are in debt to the Exchequer,and their 
ſuerties are to be ſued. Of the right of thoſe things 
which the Exchequer ſels by outcry, where he that 
offereth moſt, carricth it away, and how the ſame 
may be revoked, unlefle all rights and ceremonies be 
ſolemnly performed therein. How things that are in 
Common betweene the Exchequer and private men, 
may be told, and that the Exchequer evi& nothing 
that it hath once ſold, for that, it were a thing 
againſt the dignity of the Exchequer, and would 
terrific private men for bargaining with it. Of thoſe 
that have borrowed money out of the publick re- 
ccipts, and what penalty they incurre, if they repay 
it 
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It not at their dayes covenanted, ſomtimes the for- 
feiture of foure double of that they have borrowed, 
ſomtimes danger of life it ſeIfe. That in caſes of 
penalties, the Exchequer be not preferrcd before 
fuch as the Offender was truly indebted unto, but 
that they be firſt ſerved, and then the Exchequer 
have onely that which is left. What uſurie the 
Exchequer may take, that is, for money lent, and 
not for ſuch ſammes as grow out of Mulas and 
Penalties. That ſuch ſentences that are given againft 
the Exchequer, may be retra&cd within thee years 
following althongh ordinarily all other Senrences 
are irrevocable after ten dayes; neither can be re- 
formed after that time, either by reſcript of the 
Prince, or by pretence of new proofe. Of the goods 
offach as excheat, by reaſon they have made no 
Will, and of the goods of Incorporations, that is, 
of ſuch as dye without hcires, that they come nor 
to the common banke of the citie, but that they 
excheat unto the Prince; Of Promoters, by whoſe 
informations any goods are confiſcate, either by 
reaſon of the goods themſelves, for that they are 
adulterine, or that they are prohibited to be export- 
ed or imported, or upon ſome other like cauſe, or 
by reaſon of the perſons that have offended, and 
crimes wherein they have offended; and their 
puniſhment, if they give in any wrong information, 
or other then ſuch as they are bound unto by vertue 
of their Office: and that they give no information 
in, but by adviſe of the Attourney of the Exchequer, 
and that they make no information againſt theirlord 


and Maſter, but in caſe of Treaſon, That is ſhall be 
Jawfull 
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lawfull for no man to make ſute unto the Prince for 
thoſe things that are confiſcated unto the Exche. 
quer, as though it were more Honourable for the 
Prince to beſtow ſuch things on his Courtlers,then 
to keepe them to himſelte: and therefore, ſuch as 
are the Princes Secretaries, his Maſters of Requeſts, 
and others that are of his remembrance, are forbid- 
den to make any Ads, Inſtruments, or other writ- 
ings hereof, unlefſe the Prince of his owne motion, 
and at no other mans ſute, will or command the 
ſame: Of ſuch as put themſelves into the Exchequer, 
upon any confeſſion made againſt themſelves 3 Of 
fach, to whom the Prince joyntly hath given an 
farme or like thing, that where one of them dyet 
without an heire, the other may ſucceed him: Of 
Treaſure found , that the Exchequer be made ac- 
quainted with it; and that if it be found ina publick 
place, halfe goeth to the Exchequer, the other to 
the finder; but if ic be in aprivate place, then halfe 
to the Lord ofthe ſoyle, and the other to the finder: 
Of proviſion for Corne, and ſuch other like: Of 
Tribute, which was an ordinary payment. Of inv- 
poſition and ſuper-impoſitions,which were paymen- 
ts laid upon the fubje& above ordinarie taxe, for 
ſome preſent neceſſity, to which charges, the or- 
dinary taxe doth not ſuffice; which was not to be 
done.,but upon great 8& urgent cauſe, by a Councell 
called together , & with the conſent of the ſubje&; 
Of ColleRors of the Subſidies, and in what manner 
they are to be colleAed & brought into the Exche- 
quer, & of puniſhment of rhoſe that in the colle&ion 
thereof,extort more then is due:that ir thal be lawfal 
to diſtrain forTribuge unpaid: (hat fuch acquittances 
As 
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as the Exchequer ſhall deliver unto the accomp- 
tants,ſhall be their full and finall diſcharge: and the 
Subſidic Books ſhall every quarter be ſent up into 
the Exchequer with the account of the ColleQors, 
that thereby it m1y appeare how much every man 
hach paid or oweth unto the: Exchequer : and 
that nothing may be done for the grievance of the 
poore, or the favour of the rich; Ot the Booke of 
accounts of yearly gifts that commonly Subje&s 
preſent unto the Prince at New-years-tide and 
otherwiſe, and that chey be divided from the ac- 
counts of the Exchequer : That no man be freed 
from the payment of Tribute : Of ſpending out 
ſuch ancient gain, and other like proviſion, as is laid 
up in the common ftore-houſe, and making pro- 
vifjon for a new, and compelling the fubjeas, ſuch 
as have plenty of ſuch grain, ifit happen to be 
vinoed and mulſtie, to buy the ſame, that the whole 
lofſe thereof may not lye upon the ez work 
What penſion ſuch Mannors as the Prince hath 
given or releaſed from payment of Subfidies ſhall 
give, and that no man be ſo hardy to beg ſuch a 
matter of the Prince, leſt the revenues of the Exche- 
quer be thereby diminiſhed: Of Mannors that have 
beene tranſlated from the payment of one kinde of 
proviſion to an other, or that have beene in their 
taxation over-rated: Of Brafle that Minerall Coun- 
tries are to yeeld, or money in lieu thereof, Of 
Controllers, whoſe Office it was to caſt over again 
ſuch accounts as were brought into theExchequer, 
or to cxamine them a-new;leſt perhaps, there might 
be an crrour in them- "Do 
| n 
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And fo farre as concerning thoſe things which 
doe appertain to the account of the Exchequer, or 
the patrimony thereof, or ſuch penſions or pay- 
ments, as are due unto the farne. Now followeth 
the other part of this tenth Booke , which contain- 
eth the burthens, duties, or offices impoſed on the 
Subje& in the Exchequer , and what excuſe the 
Subje& might alleage in rhis behalte. 

Burthens or duties, were either perſonall, as pla- 
ces of Honour, which were not to be continued 
from the Father to the Child; or they be Patrimo- 
niall, which are charged upon mens inheritance, ci- 
ther for the good of the Common-wealth, or to 
enrich the Exchequer againſt dangers that are like 
to enſue: which are undertook and performed ei» 
ther by thoſe which are of neceflity to obey that 
which is enjoyned them, or by thoſe which offer 
themſelves voluntarily thereto, which ſeldome hap- 
peneth in patrimoniall charges : but in matters of 
Honour and Perſonall ſervices, it many times com- 
meth to paſle, that men excuſe not themſelves from 
bearing of Offices, or doing of perſonall ſervices, 
although they have an immunity from them, either 
by the grant of the Prince, (which is to be under- 
ſtood of extraordinary f(ervice only, and not of or- 
dinary_) or by the benefit of the Law; for by the 
Law men arc many times upon juſt cauſes excuſed 
from Perſonall ſervices, ſo it be not from ſuch (ers 
vices asno man can excuſe himfelfe from :ſuch as 
are Poftings and carriages, when the Prince pafſeth 
by, or the Tenure of his Inheritance do fo require 
it, and the ere&ing and repairing of Bridges, m_ 

an 
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and Walls, the proviſion and carriage of Corne,and 
other like kinds neceſſary for the maintenance of the 
Princes houſe. Men are excuſed either generally 
from all kinds of ſervices, or particularly from ſome; 
as all Minors, ſpecially ſuch as are Students in any 
famous Univerſity, whileſt they give themſelves 
there nnto their booke, are excuſed from all Per- 
ſonall ſervices, but not from Patrimoniall ſervices; | 
as alſo all old men of the ape of ſeventy years and 
upward, all profefſours of Liberall Sciences, where- 
by the common-wealth is benefited, all profeſſors 
of Phytick, Grammar, Oratorie, or Philoſophie, ſo 
they be allowed by the Magiſtrate and ſeven skiltull 
men, in the profeſſion which they make ſhew of, and 
» Pre be not Sypernumerarii, os above the number of 
alli im. hoſe that are to be allowed, in which number are 
munitatis neither * Poets nor + Auditors: they are alſo ex- 
prerogati- cuſed, which © upon jaſt cauſe are diſmiſſed, either 
v4 juvan- out of the Army, or out of the Schooles, either for 
= = lack of health, or that they are ſo wounded, that 
ſ Tis L3. ' they can neither ſerve in warre any longer, nor lon- 
lib. 19, ger indure ſtudie, which are fo to be underſtood, 
But the that they yeild excuſe from Perſonall ſervices only, 


Interpre- and not from Prediall. 

ration is 

more merciſull then the Text, For the Gloſſe faith, Poets hoc ipſo quod 
Potte unmunitatem non habent, non quad eam Divini Spiritus non merean- 
tur; ſed quod lex deficit, + The Law hath it: Non etiam Calculatores, 
L 4. De Proff. &y Med. lib, 10. Cod. And ff. de Excus Tut. I. End vre 
M's 1antundTeensC vs Nannugiods Mower iy ei KATE Nolay 
Abyuoy dt DeieuStrametng, iwhere the Law expoundeth Calculatores 
by Nexfngsds,that is, ſaith Brifſon and the Gloſſe, Qui artem numerandi 
docent : anſwerable to that which Cujacius hach noted out of the f&- 
a1MIKd. Ot \upiteiy nuds Kd) SLorevTas, and then it may be thought. 
that the Law here meaneth by Calculatores, theſe that raught to caſt an 
Ac it, Ciphering-Maſters.. Thoſe 
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Thoſe things that yeild excuſe in part ,- from 
Perſonall ſervices are theſe : the: Renting of the 
Princes cuftome, the baſeneſs of rhe perſons Rate, 
not fit to beare any Office of credic, intamie, baniiſh= 
ment, an amotion from a mans place and degree, 
feminine ſexe, which are to undergoe ſuch Offices 
onely,'as are agreeable to their ſexe, Embaſſages . 
impoſed upon any:by the Prince: and his Councell, 
which hath immunitie alſo of two years after their 
returne, if the Embaſſage were into places beyond 
the Sea, or inta any farre "a not - if it were 
into any country neer at hand. Skill in any manuall 
Art or Myſteries, to the intent that they may have 
both time to learne their Arts and ſo become the 
$kilfaller in the (ame, and alſo have more alacrity to 
teach others in their Myſterie, That care be had, 
that ſuch be choſen to Office, that be of the wor- 
thier ſort for their vertue and place, and the richeſt 
of their ſtate : that no man be choſen to Office for 
envic,. and ifany be, and the ſame be proved, It 
that did chooſe him thereunto is to be fined, and to 
pay the expenſes of the ſute, unlefle he, which is 
choſen die within a ſhort time after the choiſe, then 
his ſucceſſors are not bound thereto. Further, mer 
are excuſed, if being in one office, they are choſen 
into anether, to the. intent, they may the better ex- 
ecute and performe that office they have in hand : 
Such as are Rememhbrancers, which make Books 
of what is due to the Exchequer, and what is 
brought in, Auditors, receivers, Tellers, Granarers, 


| - Weighers, ſuch as weigh and try ſuch Gold, as is 


brought and paid into the Exchequer 3 CO 
F, that 
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that is, ſuch asg#ther-up:the gold that is due in the 
Provinces to th&Exchequer ,and ſend the ſame o- 
ver into the Exchequer, who are in no caſe to hold 
theſame longer ih-thair hands then the Law al- 
Joweth them, much lefſe to rurae the ſame to their 
own uſe, without great offence to the Prince and 
common wealth: the like is for a Crowne of Gold, 
that is, ſuch gold1hat is pur in-Crowns, and offered 
to the Prince yponany publickgratulation, or any 
exploite that hath been happily atchieved, 
” Juftices of Peace, which are diftributed by coun- 
tries, for the more-quictand peaceable government 
of the ſame, whoſe care: was to: ſeek out theeves 
and malcfaftors-, and: to foreſee: that the coun- 
try people did make no matiny, by reaſon of the 
Taxes and Subſidies that were levied upon them : 
that for gold, there might be'paid filver ; and again, 
filver for gold in the Exchequer ,'{fo'that the value 
thereof were made equall; Ufuters, akhough they 
have no poſſeſſions; yet they are no lefle bound to 
Patrimoniall or Prediall charges, then if themſelves 
had Lands and Hereditaments, although, for their 
infamie, they arc excluded from all-Perſonall char- 
pes that are of credit. | 


SEGCT,'4 
The Argument of the 11, Book of the Cade. 


Mg He eleventh Book procecdeth in the enumera- 
tion of other vocations, that are exemptedin 
pcrſonall ſervices of the common-wealth, befides 
thoſe 
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thoſe vhat have been named in the tenth Book : as 
Maſters of ſhips and Mariners,which ſerved t© bring 
In any Merchandiſe or proviſion for the Princes 
nouſhold, out of forreine Countries into the Prin- 
ces ftore-houſe; yea, alchough they were private 
mens ſhips, which were imployed to that ſervice, ſo 
that if a private mans ſhips were laden with any 
publick proviſion, there could not any private bur= 
then be impoſed upon him : for if the (hip periſh by 
ſhipwrack, by reaſon of the private burthen that is 
pat therein above the publick charge, then he is to 
anſwer the lofſe thereofunto the Exchequer, othec-= 
Wiſe then in the caſe of private men,who are them- | 
ſelves to beare the lofſe of thoſe things which are 
exported or imported ; neither can they make gain 
of private mens ſhipwrack, or of thoſe things which 
are eaſt out into the ſea, to caſe the lading of the 
ſhip,but are bound to reſtore it to the owner,under 
pain of confiſcation of their goods by the Tempo- 
rall Law , and excommunication of their perſons by 
the Ecclefiaſticall Magiſtrate. Adde to this, Myners 
or Metallers, aud the governours of the ſame ; ga- 
therars of Maskles and other like ſhell-fſh , with 
whoſe blood, cicher purple is made,or our of which 
Pearles are taken : which colour Princes ,onely 
might nfſe, as alſo Velyct and cloth of Gotd ; nei- 
ther was it lawfull for any man (under the degree 
of the Prince ) to weare the ſame, ſaving only wo- 

en in ſame ſort, for that ſuch ornaments are fitter 
for women in ſome ſort , for that ſuch Ornaments 
are fitter for women then men. Joyne to rheſe Mos 


netaries, which ſer ved to coyne money, Wain-men 
| E 2 or 
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or Carmen, which with -their 'own cattell carrycd 
or conveyed things, which belonged to the Princes 
Treafurie. The like priviledge had they which 
made Armour for the Princes Armorie, as Spears, 
Breft-plates, Darts, and ſuch like; or made Bridles, 
Girdles ſtudded with pearle ar precious ftone unto 
the Court, for the Kings houthold, who onely 
were allowed to wear the ſame, Such as had the 
# Nullivs Carc and government' of any Corporations, as the 
rei indiga , Princes Bakers, Vintners, Paper-ſellers, Money- 
9 Patrici- changer, profeſſours of Liberall Sciences, ſpecially 
us hath it. jn Rowe, and Conftantinople, which after the ſeate 
—_— of the Empire was tranſlated chither, had all the 
dayes it Priviledges of old Rome, ſaving the Ecclefiaſticall 
was much primacic, tor which, notwithſtanding there was 
renouned Jong difſention between the two Cities. 
for the ſlu® Next after Rome and Conftantinople, * Beritus a 
y of | chick Citie of Syrophewcia had great priviledges, 
geſt, Pro.. for the famous Univerlity which was in the ſame, 
em. $.Hzc and ſuch Provinces or Countries as ſerved the 
autem-un- ſame, or any of them with yearly proviſion of 
de Impp. Corne; Oyle, Beef, Matton, Pork, and ſuch other 
Theodof1- jj1;> yi&nall : which provifion was to be diftributed 
ul, & V2- among the poor and impotent of the Cities, and 
ent. AA, - n 
eam vr- N0t to begiven to ſtour and vafiant beggers, which 
bem Me- are able to get their living with their own hands, 
tropolica- and therefore were to be compelled to work. The 
no nomine Alqermen and Governours of Cities, for that they 
T can are imployed in matters of greater ſervices, yet none 
run, oo Ofthem were to be called to any Office, before he 
Briffon re. had been even with the common-wealth, if happily 
latth, any of them were in debt to it ; neither were they 
Or 
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of any of them excuſed more then from perſonall 
ſervices , but in prediall duties, they payd every one 
according to his rate. But as for Enterlude-players 
and houſes of baudery, they had no exemption at 
all, but paid doublc charges to the reſt, Of huf- 
bandmen , ſome are ſervants, as Copy-holders, o- 
thers are free, as Free-holders , who notwitkftan-+ 
ding themſelves are, as it were, bound unto the 
ſoyle, and are rated in the Subſidie according to 


| their Acres; and if they have no Land, then accor- 
| ding tothe head or number. of their houſhold ; 
| which notwithſtanding, at this day, 1s taken away 3 
| and theſe, as well pay rent to the owners of the 


ground (wherein notwithſtanding the Landlord 
cannot exadt of them, or charge them above that 
which hath been covenanted between them ) as 
Tribute, and Headfilver. to the Common-wealth: 
for the declining of which, and avoyding of neceſ- 
fary ſervices of the Common» wealth, as no man 
can put himſelfe under the patronage of any Noble 
man, ſo alſo they cannot be called from this ſervice 


{ ofthe Common-wealth, to any other. Country- 
{ men, ſuch as were addi&cd to the ground they til- 


; cd, although the ground were their owne, yet 


| = they not ſell ic to any man, bur to him that 
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was of the mother-village wherein himſelte was, 
A Mother-village was that, whence all the villages 
round about were derived. Although all ſuch huſ- 
bandmen as dwell in any village , are to pay ſubfidie 
for ſuch goods as they poſſel(s,or ſuch Lands as they 
hold ; yer one neighbour is not to be diſquieted or 


arreſted for an other mans due ; for that it is a _ 
E 3 unlawtu 
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unlawfull to trouble one for another, or not to ceſs 
men indifferently, according to the value of their 
lands, and the worth of their goods : and therefore, 
the Romans in rating of matters of taxes, had firſt 
Ceffers which rated men according to that which 
they thought their ſtate to be :. then nad they 
Levellers or Surveyors , who conſidered the rate 
ſet down, mended it, and made it even, eafing ſuch 
perſons or grounds as were over-rated , and charg- 
ing more deeply ſuch others as were overlightly 
taxed, procaring that ſuch grounds as were waſt Þ 
and barren ; ſhonld be brought to tillape, and that F 
the barren ſhould be joyned with the fraitfull, that F 
by ſach meanes the Prince might receive fubſidic 


out of both : March-grounds, and fuch as lic in the 


bounds of any kingdome, ſerve for the maintenance 
of ſuch Garriſons as are there placed for the defence 
of the Marches , and ſuch as hold the ſaid lands, 
are to pay a yearly proviſion or penſion for the 
fame ; as alſo the Princes paſtures, woods, and 
forrefts, which are let out upon a certaine yearly 
rent, cither for a certain time, or in fee farme for 
ever, which in reſpe& they pay an ordinary pay- 
ment to the Prince,cither in money,or in proviſion, 
are diſcharged from all other ordinary and extra- 
ordinary burthens. Publick things are thoſe which 
appertaine to the Exchequer, or tothe Church, 
which may in like ſort be rented our for a ſeaſon, 
or for ever, as the poſſeſſion of the Exchequer may, 
fo it be done to the certaine benefir of the Church, 
and under ſuch ſolemnitics, as in this caſe are requi- 


red,otherwile it cannot be let out but for 3o, years, 
| Or 
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or for thre lives. Fee-farme is, when' the lands and 
tenements, or orher hereditaments, are let out for 
ever, under a certain yearly rent, in reacknowledge- 
ment of the Soveraignry thereof, belonging ſtill to 
the firſt Lord, whereby both the right and pofſef< 
fion paſſeth to the former in fee. . 


S'E-C T.: 
The Matter of the 12. Book, of the Code. 


"He third: and laſt of theſe Books, treateth of 
che Honours that the Exchequer plveth ; of 


| which the firft and chiefeſt was the Pretorſhip, 
! which anciently was a great dignity, but after be- 


came an idle name onely, and a burthen to the Se- 
nators , as in which at their own charges they were 
to ſet out playes and ſhewes , and pave unto the 
Emperour, in conſideration of his or their glebs 
land, a certaine quantity of Gold called Aurnm 
glebale, or if they had no glebe land, then offered 
they to the Emperour another piece of Gold,'called 
Follis aurea, both which afterward were taken a- 
way. Next was the Confulſhip, which was nor to 
be ſought by ambition, or þy ſcattering money 1- 
mong the people, but by cleer ſuffrages and' deſert : 
After the Conſulſhip came in place the Conſtable, 
or Maſter of the Souldiers, and thoſe which were 
called Patr icii, for that their fathers had been Se- 
nators, whoſe place under AugyFus was _ to 
the Conſuls, althongh they were in no office and 


finRion of the common-wezalth; and the other 15 
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not ſo much 'an adminiſtration as a dignity, as the 
Scnatorſhip angiently was, into the which who that 
were admitted, were accounted: as Parents to the 
Prince , and Fathers to their Country : Fourthly 
In place were the Princes Chamberlains, who were 
adorned with ſandry priviledges, and had the title 
of honour: Fiftly followed the Treafurer,who was 
Maſter of all the receipts andTreafure of the Prince, 
publick or private,8& of all (uch offers as were un- 
derneath himy then the Prenotary, chief Notary or 
Scribe of the Court, who were called Primicerzns, 
{ To this purpoſe note,that the Ancients for want of 
thoſe more proper materials,which experience hath 
diſcovered to our times, were wount to write in 
waxecnTables ,as may be obſerved out of the Funior 
Lib.1, Epift Plinie in an Epiſtle to Tacitus. Note alſo, that upon 
occaſion given for inroling of their names , who 
bare any office or dignitic, the uſe was, to ſet the 
higheſt degrecs in prima cera, in the firſt place of 
the Tableyfrom hence they were called Primicerii: 
+ Auſten therefore he that is. chief of any dignity or office, 
calleth S. may be called Primicerius, according to that of 
Steven Phovorinus: Tlequpu t$e1©O- 5 mrur@ mteus fm ors, 
Primicert- the firſt of any * order : hence it is, that we finde 
um Mart)- « - 1. Ee 
Yum. and 1 Codin, Primicerios Aule, Leforum, Barangorum, 
the Arch- ©c. and for this cauſe, the Law here calleth the 
biſhop of chief Notarie Primicerium.] After him that was 
Dole in his firſt Secretarie, there was an other, called Secunde- 
mo of cerius, the ſecond Secretarie, and after them, other 
Jeruſs > Clerks of the Councell, who were not all in one de- 
Peter Pri. £rec, but ſome were firſt, ſome wereſecond, and ſo 
cerium 4- In order , as their perſon, place, and time did 
poſtolorym. TEqQuire : Over whom was the Maſter of the _, 
who 


— .* 
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who now is called Ghancellour, and ſuch as are of 
the Princes privie Councel, or Afefors of his pri- 
conciſtorie, wherein he heareth Embaſlages,'and 
debateth the greateſt affaires of the State,and other 
weightie matters. The Prefident or Tribune of the 
Schools, where young men were trained up to feats 
of Armes. The Martials or Preſidents of Militarie 
affaires ; the Phyfitians of the Princes body, Con- 
ſftantine in od time honoured with the title of 
Earles, as he did the reſt of his chiefe officers, but 
now they are without the dignitie of that title : 
The Earles of the Countries who governed the 
Provinces or Shicrs whereof they were Earles: 
Profeffors of Law, and other ſciences twentie years 
together, deſerved by the Law to be made Farles. 
The Porters of the Court, and the Princes watch, 
which watched nightly for the defence of his body, 
the guard or Prote&ors of the Princes Body, and 
their Captaine, among which were chief the Stan- 
derd-bearers, as in whom the Prince repoſed moft 
truſt, and uſed them chiefly in all matters of danger. 
Next unto the Chancellour, or Maftcr of the Rols, 
were the Clerks, and others that ſerved in the 
Rolls, in which the decrees and reſcripts of the 
Prince, the Supplycations of the ſubje&, and the 
order chereupon ſet downare recorded, laid up, 
and kept, as the Rolls of Remembrances, of Epiltles, 
Libels,Ordinances,Gifts given by the Prince,8& ſuch 
like : beſides ſuch as ſerve the Prince not in matters 
of learning, or warre, or the pen, or other like pla- 
ces above named, bur in a&ions of the common- 
wealth, and in publick offices either of peace or 
WAarre, 
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warre, and their Prefidents or Governours, among 
whom are Poſt-maſters, to whom the care of the 
pablick courſe doth appertain : the Treaſurer of 
the Chamber, who hath the keeping of the privie 
purſe, and fuch things as come to the Prince by 
* They are way of guift ; the Maſter of the horſe , his Queries 
called in nd riders; the yeomen of the Styrop, and the 


the Title Princes footmen £ the * Caſtelhians or officers of 


Caſtrenfſi- | p : : 
| 2 6 ae the houſhold, which were part of the Princes fami- 


De Caſt. ly, appointed for the inward ſervices of the Prince 
& Miniſt. jn the Court, as his Tafters, Butlers, Waiters, 
—_— And Chamberers, and ſuch other,and their Gavernours, 
= + © Harbingers, which upon r:move provide for the 
arsRegiz s ” k - pe 

familiz Princcs jodgings ; all which had ſundry priviledges 
Servitiis & and imm*mities, f5r that they were all accounted as 
Miniſteriis Souldiers, as alſo the eleven + Schooles for Hench- 
Principis yen, wherein ſundry yonthes,under maſters appoin= 
Nteriort- ted for that purpoſe, were trained up, ſome in 
busgin aula - hy - ili diſci F h þ 

& caſtris earning, ſome other in Military diſcipline, thar they 
devota , ut Might be made fit for the ſervice of the Prince and 
Przguſta- common-wealth, and had for their better education 
rores,Prin* an ayyuall allowance of the Prince; an4 from 
cipts te- thence when they were ſufficiently inftru&ed, or 


rioribus.,in k | 
aols & ca. frayned up, were ſent out to ſuch ſervices ag they 


ſitris devo- Were fit for. 

ta, ut Prz- | 

guſtatores, Pincernz, Veſtitores, Piſtores, &c. Cujacius hic, & We- 
ſenbec: in Occonom. Juris 'pag. 225. + Schooles in the Code are 
Corpora five ordines officialium, hoc eſt , corum qui manere & off» 
cio aliquo quod ad Principis Miniſterium pertineret, fungchaorur, 
Prat. Concerning theſe, ſee Panciroll, #pom the Notitia imperti, The 
Author whereof (Varian a Scot if it be as Cujacius ſaith_) reckoneth no 
more then ten Schooles, but th: Emperour maketh mention of eleven. 
Cod. de Locat. & Cond. l, fin. Os 
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Of ſuch as were artendants about the Prince, and 
were imployed in his ſ{-rvice , the chietcſt of all 
where the Senators, and therefore are called in the 
Law, the Companions of the Prince, and have all 
the priviledges that Souldiers have: The Second 
order was of them that are Knight-riders, which 
cither did or might ſerve in warre: in the third rank 
where ſuch as were in dignity. All may be com- 
pelled to ferve in warre,which have neither juſt ex- 
cuſe, nor exemption , nor have any leave of the 
Captaine to be abſent , unlefle they be Merchant 
men , or be indebted unto the common wealth, or 
obnoxious to the Law, for any crime thy have 
committed, 

Under the title of Militarie diſcipline is declared, 
how men are to be trained up to the knowledge of 
warre, what oath is to be taken of ſuch as are preſt 
to be Souldicrs, how they are to be diſtibuted into 
bands, what uſe or benefit the common-wealth hach 
by them : whatis their office and how they are to 
be muſtered, or elſe tranſlated from one degree to 
an other, how they are to be judged if they offend, 
what priviledges bclong unto them ; what ftipend 
or wages is due unto them ; as allowance of Corn, 
and the baking of the ſame into bisket, which was 
a kind of bread twice baked for the better durance 
of it, and the charge thereof from place to place, 
ſo often as they hapned to remove ; their livery or 
apparell , ane che times of the delivery of the ſame, 
or money inſtead thereof; lodging, and proviftion 
of ſalted meat the longer to endure: how long 


Souldicrs may be abſent from the Campe, and who 
is 
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is to pive them leave for abſence, and what is the 
puniſhment of them, that without juſt cauſe be 
onger abſent from the Armie, then they have leave. 


Of young ſouldiers, and and of their training up; of 


old ſouldiers, and of their priviledges : Provifion 
for keeping fafe the Sea coft, and ordinary high 
wayes of the Countric, that ſuch as Journey may 
paſſe free without hurt or dammage ; of runnagates 
out of the Army, and ſuch as conceale them, and 
of either of their puniſhments : of the ſons of ſuch 
Officers as have dyed in the warre,and of their pre- 
ferment, if any be fit for it, that they ſucceed in their 


fathers office or roome: Of the Sergeant Major, the 


Clarke of the band, and other ſuch officers of the 
Campe, and of their office, reward and punniſh- 
ment: of places Cn of, for publick poaſts, and 
carriages in in high beaten wayes, and other by- 
ways on neceſſity, and how the ſame & the Cattle 
are to be uſed, that is,that they be not driven for- 
ward with ftaves or clubs, but with whips onely: 
and that no poſt-horſe, or carriage be taken, but 
for uſe of Poſt letters; to whom they are to be 
granted, and for what time ; Of the Apparitors, 
Sergeants, Sumners or Baylifes: Of ſundry great 
officers and of their Scribes, and Regiſters, and of 
their tryals : Of the fees of Advocates, and of the 
extortion of Apparitors. And this is the ſumme of 
thoſe things which are ſpecially contained in the 
Code, befides other things which it hath, common 
with the Digeſt;the knowledge whercofat this day, 
is not ſo necefſary for the Civilian (who in this 
age hath little uſe thereof) as it is expedient for 
Councecllors 
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Councellors of State, and ſuch as are calkd to place 
in Court, who may thereout marke many things to 
dire & them in their place, 423 the variety of thoſe 
things which are herein handled doth very well 


ſhew. 
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IVhat the Authenticks ave, and why 
they are ſo called. 


He third Volume of the Law is called the 
Authenticks, of the Greck word a#S4]3y, 
either becauſe they have authority in 
themſclyes , as proceeding from the Em- 
perors owne mouth , or that they are originals ta 
otber writing, that are tranſcribed out of them. 

The Authenticks therefore, are a Volume of new 
Conftitutions , ſet out by Fuſtinian the Emperony 
after the Code, and brought into the body of the 
Law under one Booke. 

In the Authenticks, is not that order obſerved in 
the diſpoſition of the Lawes, as is cither in the 
Digeſt, or the Code, but as occaſion was offered of 
any doubt, wherein the Princes reſolution was nec- 
efſary to every thing, ſo it is ſet downe without any 
other methode or forme, _ 
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Greek 
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know - 
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into Colla- 
TIONS. 

FT Quod no- 
wvi/Sime pro- 
enulgate 


int poſt Cod, Juſtin. Repetite PreleFionss 
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The whoſe Volume is divided into 9. Collations, 
Conſtitutions or Seions; and they againe into 
168. Novels, which alſo are diftributed into certain 
Chapters. ; 

They were called + Novels, becauſe they were 
new Lawes, compared to the Lawes of the Digeſt, 
or the Code. 

Of theſe Conſtitutions, ſome were generall, and 
did con-cerne all, who had like cauſe of doubt ; 
ſome other were private, and did concerne only the 
place or perſons, they were writ for, which 1 will 
overpatſe with ſilence. 


and therefore the Greek 


calleth them ys#&pgs 7 Ty x0dme : (0 likewiſe the conſtitutions of 
the Emperours, which were newly publiſhed afcer the Bo1auxg, were 
called the Noycls of Leo, Nicephorus, Michael, (gc. 


S E C T. 2. 
The ſumme of the firſt Collation. 


F the generall, the firſt ticle and firſt Novell of 
' the firſt Collation is, that Heires, Feoffees, 
Fxecutors, Adminiſtrators, and their -Saccefſors, 
ſhall fulfill the Will of the deceafed, and within one 
yeare after his deceaſe, ſhall pay his Legacies and 
Bequefts: and if they be once faced for ir, they ſhall 
forthwith pay that which'is duc upon the Will, 
( deduRing onely a fourth part, whick is due unto 
the heire by the Law Falcidia) or clfe, to loſe ſuch 
bequeſts, as themſelves have in the Will. 

That it ſhall not be lawfull for a Widow, comm- 


ing to a ſecond marriage, after her firlt — 
| c 
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dead, to ſequeſter one of her children from the reſt, 
upon whom {hee will beftow ſuch things, as her firlt 
busband gave her before marriage, but that the 
benefit thereof ſhall be common to them all; Nei- 
ther chat ſhee convey it over to her ſecond husband, 
or hi: children, and ſo defraud: her firſt, husbands 
children. And that a man in like ſort ſurviving his 
wifc, ſhall doe the like toward his Sr{t wives Chil- 
dren, as concerning fuch Dowry 'as the firſt wife | 
brought to her husband, 
Of Suerties and Warrantics, that the Creditors. 
ſhall firſt ſue ther Debtors, and take execution 
againſt their goods, and finding them not payable, 
ſhall then take their remedy ond the Suerties, 
Of Markes, that they bulld no Manaſteries, but 
with the leave of the Biſhop, whois there with 
prayer to * lay the firſt gone: And that the Biſhop- 
{hall appoint ſuch an Abbot over rhe Monkes, as in | Bue the 
vertue and in merit excels the reſt: 'And befides of ooon 
their habit, converfacion, profeffions, and change em 
of life, md who is to ſucceed them in their goods this Rite ; 
and inheritance, for thus 
Of Biſhops and Clerks, that is, that Biſhops and faith the 
Clerks be of good fame, of competent Jearning, and OO 
ape, and that they be ordcined and promoted with- _ _ 
oat Simonie,or bfiberic,or the injury of che preſent ered a 
Incumbent: And that there be a ſec number of ( Churh 


Clerkes in eyery,Church, Iſt 'the Chyrch and 'Pa- or.) Mona- 
rilhioners thereby be over-charged, | _— -= 


of rhe place, beloved of God, having been made acquainted with i, 
ſhall come, and lift Bp his hands to heaven, and conſesrate the place 
t:) God by prayer ; T1Edwy @ wv anrs 70 Ths nusThexs wKAakew 
wTHClns ( pl 5 F meggwrnTtty x; Tiny oyTas Savpey ; and _ 

ered 


er re 
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ere& the Symbole of our Salyation, we meane , the venerable .and 
eruly pretiqus Rood. In Auth. De Monach. $ Nlud igitur.Coll.1. See a}. 
ſo Novell. 123. & 131. And the like is commanded in the Geo iaug. 
Py 5 amo Berouerey Movagrigiy Twrrannv Iiiy part 3 
Reonomy 5; miriy Elawgriy ey: Yet that this laying the firſt 
fone, hath been of ancient uſe in the Greek Church, may be obſer- 
ved out of their Eachalogue, where it is ſaid, that the Biſhop , after 
ſome: other Rites performed , 5&5 &y md Thaw i 4 73 ayiy wh- 
Yyvugu ane Jurrag]ige niyn * wx 3 2 Thu owylw 


Toft ominueiy, cir naCyy iya ff xiley 1; a I) ar 
Faw giv, wn'Tos TMs; iNieus 20? Thawew awry TH Srutrnhto, ak- 


ror. Ebeweniony ewrlw, wc. of iTws of Texvi) 3 bixodbulns 
«po0yJ) : ſtanding in rhe place where the holy Altar ſhall be ſer, faith 
a prayer, which being ended, he giveth the Ite Miſſa eft, and then ta- 
Keth up one of the ſtones, and having cut a Crofle upon it , himſelfe 
with his own hands layeth it upon the Ground-worke, then he pro- 
nounceth the Evewareny wTHy, &c. and ſo the Work-men begin 
the building. That which followeth in the Kuchologue, diſcovercth 
the forme and manner of ſerring up the Crucifixe , which the Law 
calleth STw ggrirye : the Reader may ſee vis Fvra gue. of the 


 Euchologue. The like Ceremonies are uſed in the Latine Church ar 


this day , as may be ſeen in their Pontificale , page the 28x. of that 
which Clement the 8. (ct out at Rome, in the yeare 1565. 


SECT. 3. 


tPhat is conteined in the ſecond Collation. 


He ſecond Collation treateth of the Churches 

r. State, that the lands of the Church be neither 
| fold, aliened, nor changed away, ( but upon 
neceſlity, or that they be let to farme for a time, or 

upon other juſt cauſe ) no not with the Prince him- 

(cfe, unlefſe the change be as good, or better, then 

that which hee receiveth from the Church; andif 

any 
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any man preſume contrary to this forme, to change 
with the Church, hee ſhall loſe both the thing he 
changed, and the thing he would have changed for 
it, and both of them ſhail remaine in the . right of 
the-Church: And that no man give or change a 
barren peece of ground with the Church. 

That Judges and Rulers of Provinces bee made 


| without gifts: of their office, power, authoritie, and 


ſtipend, and that they ſweare, they ſhall ſo ſincerely 
and uprightly execute their office, as knowing they 
ſhall give an acconnt thereof to God and the King; 
which oath they ſhall undergoe before the Biſhop 
of the place, and the chicfe man of that Province, 
whither they are ſent to be Judges or Governours, 

Ofthe Maſters of Requeſts and their office, which 
offer to the Prince ſuters Petitions, and report them 
back from the Prince unto the Judges. 

Of wicked - and inceſtuous Marriages, and that: 
ſuch as mayrie within thoſe degrees, forfeit all that 
they have unto the Exchequer, for that when they 
might make lawfull marriages, they rather chaſe to 
make unlawfull marriages. 


SECT. 4. 
The Argument of the third Collation. 


He:third Collation conteineth matter againſt 
Bawdes, that they be nat ſuffered in any place 
of the Roman Empire, that being once warned to 
forbearc their wicked .;profeſſion, if they offend 


therein again, they dic the death therefore. If any 
s man 
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* Sciat ſe wan let any houſe to a bawd, knowing him to be a 
decem lib- awd, that he ſhall forfeit * x.1i. to the Prince, and 
 — woke 7 his houſe ſhall be in danger to be confiſcated. - 
penam, 0 Of Maiors and Governors of Cities, that ſuch be 
circa 1pſam Choſen that be honeſt people, and men of credit, and 
periclitatu- that no man ot the Citic ber g thereto choſen 
rum habi- refyfe the ſame, and that ſuch as are thereto choſen, 
> 61: 97 ſhall ſweare they will proccede in every marter, ac.. 
n Auth. - . 
cording ro Law and Conſcience. 


De Lenont- - : 
bus. $ Sans That there bea certaine number of Clerkes in 


cims. every Church, and that it be'neither diminſhed, nor 
Coll. 3. increaſed, and therefore that there be a tranſlation 
of thoſe that abound in one Church, into an other 

Church that wanteth. 
The precepts which Princes gave to Rulers of 
Provinces, were thele in effe&, that wheras them- 
ſelves were freely choſen thereunto, rhey ſhould in 


due ſort and ordergoe into their Provinces, that 
they ſhould keepe their hands pure from bribes,that 
they ſhould carefully looke unto the' Revenues of 
the Exchequer, and the peace and quiet eftate of the 
Province, repreſſe outrages and reb:llions, procure 
that cauſes be ended with all inditfferencic, and or- 
dinary charg2s: to foreſee, that neither themſelves, 
nor any of theie officers, or under miniſters, doe 
injuric to the peovle, and fo thoſe that ought to 
helpe them, ſhould hurt them: To provide that the 
people want not neceffary ſuſtenance, and keep the 
Walls of the Citic in reparation: that they punilh 
offences according to the Law, without reſpe& to 
any mans priviledge, neither admit atry excuſe in 
the examining or corre&ing of the fame, fave in- 

| - nocencie 
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nocencie onely: that they keepe their Officers in 
order! that they admit to their Counſel! ſuch as are 
good men, & are milde towards ſuch as are good, 
and ſharpe towards ſuch as are cvill: that they 
afford not Prote&ions to every man, neither to any 
one longer then ic is firand convenient it ſhould bez 
that where they remove, they vexe not, the Coun- 
rrey-men with more carriages then js accdfull: that 
they ſuffer not Churches, and other like holy places, * Auxilia- 
to bea San&narie to murtherers , and = ſuch _— a” 
like wicked men: that they ſuffer nat © Lands to be j,c rium 
fold without fine made to the Exchequer: that they Deo amabi- 
regard not Letters or reſcripts, contrary to Law, /esEcclefia- 
and apgainft the weale pablick , unlefle they be ſe- 74m 4e- 
conded ; that they Guffer not the Province to be Sos a 
diſquicted under protence of Religion, hereſi » or þ,;,c;, 
ſchiſine, but if there be any Canonicall or ordinary 6 wegue 
thing to be done, they adytſc thereabout with the autem ho- 
* Biſhop: that they dae not confiſcatethe goods of ici. 
ſach as are condemned; that rhey patronize ao man Condem- 
unjuſtly: that no man ſet his Armes or:{Cognilance Jes 
uponan other mays Lands. ncither that any Carrie ey Jyp/;- 
any weapon, unleffc he be a Souldier. . / cem in utr 0s 
whar is an hereditary portion, and how children are 9#e caſe 
to ſucceed: of ck as deny their owne hy _ ent ſanci- 
ing, and * how they arc to be paniſhed, as wellin 
peeſonall as in reall a&ions : and that ch. deniers fmiſe "on 
after their deniall be not admitted to other excepti- Studiun 
ons; and the taking away the thing in controverſte vero. 
from him, which dcnied the true owner'to be Lord 


thereok, 
F 2 SECT. 


T Nihil 
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SECT. 5. 


Il hat is comprehended in the fourth : 
| Collation. 


He fourth Collation handleth matters of Mar- 


; Þ riape, and that marriage is mad: onely by con- - 


ſent without either lying rogether, or inftruments of 
dowrie : Of women that marrie apaine withih the 
yeare of Mourning, which by Faw in fundry forts 


' were puniſhed , for confuſion of their ifſue 3 that 


there be an equal! proportion in the Dowrie; and 
the Joynture : Of divorce and ſeparation of marri- 
ages and'for-what cauſes, by conſent, for impoten- 
cie, for adultric : and that Noble women which af- 


ter the death of their firſt husband, being Noble 


perſonages, marrie to inferiour men, ſhall looſe the 
dignitic of their firſt husband, and follow the con- 
dition of their ſecond husband. | | 
- Of Appeales, and within. what time a man may 
appealc and trom whom; and to whom the appeale 
15 to be made. OLTIOG Y: | 
That:none which lends money to a husband- 


quam angin MAN, take-nis land ro morgage, and + how much 
proſinguls uſury-monecy a man may' take of a husband- 


ſelido an- 


nuam pr e- 


Hare. Ne 
guis quod 
Agricol. 


man. | 

Of her that was brought: to bed the eleventh 
moneth after her hasbands deceaſe, . and tharfuch 
as are borne in the beginning of the ſame moneth, 


$. Saucimyus Are to be acccpunted for: legitimate , but ſuch as 


are 
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are * borne in the end thereof, are to be holden 
for baſtards, | i To 
: Of inſtruments and their credit, and that in every _ _ 
inftrument there be Protocols left, that is fignes ter of fat 
and notes of the time when ſuch a contrat was contrary 
made, and who was notaxie and winefſes to the *2 *his 


fame, and that after it be written faire, and engrofſed FF 4 

ina lid faire + 1 widdow 

I ger or faire F mundum Book. ys 
that was 


delivered ofa child the 14.moneth after her husbands deceaſe, never- 
theleſs, the good repute which was generally{conceived of this wo- 
mans continencie, prevailed ſo much againſt rhe letrer of the Law, 
that the reverend Judges awarded the cauſes of child-birth to be ex- 
rraordinarie, the woman ro be chaſt and the child legitimate : Hec 
tamen in exemplum trahi facile non oportet , as the Gloſs there con- 


cludeth, TF ydpryv wgtagpgy: Chariam puram. 
SEG #--& 
IVhat i compriſed in the fifth Collation. 


TY fifth Collation forbiddeth the alienation or 
ſelling away the immoveable poſſcſions of the 
Church, unlefle it be done under certaine ſolemnt- 
ties, and then onely when the moveable goods are 
nat ſufficient to pay the debts of the Charch or 
holy place. | 

Further, it provideth that the name of the Prince 
for the time being, be pur in all inſtruments, and the 
day and yeare when the inftrument was made. 

That the Oath of the deceaſed, as concerning 
the quantitic of his goods, ſo farre aSit toucheth 


the deviſion of the ſame among his children, be 
F 3 holden 
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holden for good, but that it be in no ſort prejudi- Þ 


ciall to the creditors, | 

Of women tumblers,and ſuch other of like ſort, 
which with the feats of their body, maintaine thern- 
ſelves, that no oath or ſurctie be taken of them, 
that will not leave that kind of life,fince ſuch oath is 
againft govd manners, and is of no value in Law. 

Thar ſach gifts as are piven by private men to 
their Prince need no record , but are good without 
enroling of them ; and in like ſort ſuch things as are 
given by the Princes to private men. 

That no perfon,thing,or Gold of an other man be 
arefted for an other mans debt,which now they call 
reprifals, and that he which is hurt by ſuch repri- 
als, ſhall recover the foure double of the damages 
thar he hath ſnffered thereby, and that one man be 
not beaten or ſtriken for another. 


That he that calls a man into law out of his Ter- # 
ritorie, or province where he dwelleth, ſhall enter © 
caution if he obtaine not in the ſutefagainſt him, he 7? 


{hall pay him ſo much as the Judge of theCourrt ſhall 
condemn him in. And that he who hath given his 
oath in Judgement, ſhall pay the whole coſts of the 
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ſutc,butafter ſhal be admitted toproſecute the ſame | 


if he will, ſo that he put in ſareries to performe ir. 
That ſuch women as are unindowed ſhall have 
the fourth part of their husbands fubſtance, after 
his death, and in like ſort the man in the womans, 
it the man or woman that ſarviveth be poore. 
That Churches or Religious perſons may change 
grounds one with an other : for that one priviledg- 
ed perſons right ceaſeth againſt another, that is in 
like ſort priviledged. That 
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That ſuch changes of Mannors, Lands, Tene- 
ments, and Hereditaments, as are made by Church. 
men to the Prince, be not fained matters, and (© 
by the Prince come to other mens hands, who have 
ſet on the Prince to make this change, and that 
the change be made to the Princes houſe cnely, and 
if the Prince, after convey or confer the ſame upon 
any private man, it (hall be lawfull for the Church 
to reenter upon the ſame again, and to repolleſle ic 
as in her former right. 

That in greacer Churches,Clerks may pay ſome- 
thing for their firſt admittance, but in lefier 
Churches it is not lawtfull. 

That ſuch as build, found, or endow Churches 
(which maſt goe before the reſt.) do the ſame by 
the authority of the Biſhop ; and.that ſuch as are 
called Patrons , may preſent their Cl.rks unto the 
Biſhop, but they cannot make or ordaine Clerks 
thcrein themſclves. 

That the ſacred myſteries or miniſteries be not 
done in private houſes, but be celcbrared in publick 
places, left thereby things be done contrary to the 
Catholick and Apoſtolick faith ; unleſs they call to 
the celebrating of rhe ſame, ſuch Clerks of whoſe 
faith and conformitie there is no doubt made, or 
thoſe who are deputed therzunto by the good will 
of the Biſhop. But places to pray in, every man may 
have in his own houſe ; if any thing be done to the 
contrary, the houſe wherin theſe things are done, 
(hall be confiſcated, and themſelves thall be puni- 
ſhed at the diſcretion of the Prince. 


That neither ſuch as be dead, nor the Corſe or 
F 4 Funerall 


76 A view of the Civile 
Funerall of them be injured by the creditors, but 
that they be buried in peace. 

That womens Joyntures be not ſold or mage 
away, no not even with their own confent. 

In what place,number, forme, manner, and or- 
- the Princes Councell is co fir, and come toge- 
ther. 

That he that is convented in jadgement , if he 
willfully abſent himſelfe, may be condemned after 
iffue is joyned, 

That no man build a Chappell or Oratorie in his 
houſe, without the leave of the Biſhop, and before 
he conſecrate the place by prayer, and ſet up the 
Croffe there, and make Proceffion in the place; and 
that before he build it, he allot ont lands neceffarie 
for the maintenance of the ſame, and thoſe that ſhall 
attend on Gods ſervice in the place : and that Bi- 
ſhops be not non-reſidents in their Churches. 

That all obey the Princes Judges, whether the 
cauſe be Civill or Criminall they Judge in; and 
that the cauſes be examined before them without 
rcſpeC of perſons, and in what fort the Proces is 
to be tramed againſt ſuch as be preſent, and how a- 
gainſt thoſc that be abſenr, 


SEGT. 7. 
IV hat is the matter of the ſixth Collation. 


THe fixth Collation ſheweth, by what meanes 
children illegitimate, that is, either by the 
Princes diſyenfation, or by the fathers Teſtament, 


by 
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or by making inſtruments of marriage between the 
Mather and Father of Children , ſo that the Mother 
die not before the perfe&ing of them, or that ſhe 
live riotouſly with other men , and fo make herſelf 
— to bea wife. | 

That Noble perſonages marrie not without in-" 
ſtruments of dowrie and fuch other folemnities as 
are uſuall in this behalte, that is, that they profeſs 
the fame before the Biſhop or miniſter of the place, 
and three or four witneffes at the leaſt, and that a 
remenbrance thereof be left in writing, and kept 
with the Monuments of the Church ; but that it 
ſhall nat be needfull for meaner perſons to obſerve 
the former ſolemnities. 

Thar ſuch as were indebted to the Teſtator, or 
they to whom the Teſtator was indebted , be nor 
left Tutors or Guardians to their children ; that if 
any ſuch be appointed a Tutor , a Curator be joy- 
ned to him, to have an overſight of his dealing : 
that Tutors or Curators are not bound by law to 
let out the Minors money , but if they doe , the in- 
tereſt fhall be che Minors ; and the Tutor ſhall have 
every yeare two moneths to find out ſufficient men, 
to whem he may let the money out to hyer, for that 
it is let out at his perill : that if the Minors ſtate be 
great that there will be a yearly profit above his 
finding, theTuror ſhall lay up the relidue for a ftock 
againſt he comes to age,or buy land therewith, if he 
can finde out a good bargain, and a ſure title: but it 
the childes portion be ſmall, ſo that it will not tinde 
him, then the Tutor or Curator ſhall diſpoſe of the 
Minors ſtate, as he would diſpoſe of his owne, to 
which alſo he is bound by oath, How 
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How ſuch inftruments as are inrolled before 

udges, concerning matters of borowing and lend- 

ing and ſuch like may have credit : how men may 
fatcly bargain cither with writing, or without wri- 
ting if themſclves be:ignorant men; and of the com 
pa-{on of Letters, and what credit there is to be gi- 
ven to an inſtrument, when the writings and wit- 
neſſes do varie among themſelves, 

Of uuchaſt People and ſuch as riot agaiuf nature, 
whoſe puniſhment is death. 

* The Offuch as diſpitcfully on every light trifle, ſweare 
crime of by God, and * blaſpheme his holy name, againſt 
Blaſphemy ghom alio is provided the ſentence of death. 
_— That the Juftices of Peace or other Officers to 
the Empe- that purpoſe appointed, ſpeedily diſpatch the buſi- 
rour, that nefſe of thoſe which are of their Juriſdi&ion : that 
Hhethought ſuch as come as ſtrangers and forreiners out of 
God other countries, having no juſt cauſe of their com- 
«1 oy ming , be fent back again wich their ſubſtance, to 
© Difohe- ſach places as they came from ; bur if they be idle 
mer to go Vagabonds and rogues, or other like valiant beggers, 
unpuni- they cither drive them out of the place, or com- 
ſhed ; and pel] them to labour: yet evermorec having regard to 


——_—_— provide for fſach as are honeſt, poore, old, ſick or 
ſaith he, 1Mpotenr. 


the world 
5s viſited with famines, plagues and peſtilences : therefore the Law 
Here provideth that a blaſphemer ſhall undergoe u/timum ſuppicium. 
Tf rhou meeteſt ( ſairh Chryſoſtome) a man blaſpheming pamiooy avny 
Þ 3:Lov, ouvJereov wr 70 Shue, dyiacty os Thy yoiew os Ths 
FAnYHs : Strike him a box on the care, give him a daſh in the mourh 
and ſanRifie thy hand with a blow. AvSerayTwy. 8. ſive Hom, 1. ad 
Pop. Antiochenum. Þag. 459. edit, Savil. 2 
That 
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That Clerks be firſt convented before their Or« 
dinaric, and that the Ordinaric doe ſpeedily end 
the matter , that they may not be long abſent from 
their benefices : and that they be not drawne be- 
fore temporall Judges , unlefſe the nature of the 
cauſe do ſo require it, as that it be a meere civile 
cauſe, or a criminall cauſe, belonging wholy to the 
Temporall court ; wherein if a Clerk ſhall be found 
gwiltic, he thall tirit be deprived from his miniftric, 
and then ſhall be delivered over into the Secular 
hands: but if the crime be ſolely Ecclefiafticall , the 
Bithop alone ſhall take knowledge thereof, and pu- 
niſh it according as the Canons require, 

That where on dicth without iffac leaving behind 
him brethren of the whole blood, and brethren of 
the halfe blood ; the brethren of the whole blood 
have the preheminence in the lands and goods of 
the deceaſed , before the brethren of the halſe 
blood, whether they be of the fathers fide , or the 
mothers fide. 

That no man make Armour, or f:ll it, without 
the Princes leave, unleffe they be knffves or other 
ſuch like ſmall weapons. | 


SECT, 9. 


What is the matter of the ſepenth Collation, 


= proof by witneſſes was deviſed to that 
end that the truth ſhould not be concealed ; 
and yet all are not fit to be witneffes, but ſuch a- 


lone as are of honeft name and fame, ant are with- 
| ont 
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out all ſuſpicion of love, hatred, or corruption 
and that their diſpoſitions be put in writing, that 
after the witneſſe, be publiſhed , and their diſpoſi- 
tions be known, there be no more produttion of 
witneſſes, unlefſe the partic ſwere thoſe proofes 
came a new unto his knowledge. 

If Parents give profuſcly to one of their children, 
the other notwithſtanding, ſhall have their la wfall 
portions , unleſs they be proved unkinde towards 
their parents. 

That women albeit they be debtors and credi- 
tors, may be Tutors or Curators to their children; 
and that there is not an oath to be exa&ed of them 
chat they will not marry againe, fo that they re- 
nounce their priviledge granted unto them per Se- 
2atks conſultum Velleian : and pertorme all other 
things, as other Tutors do. 

That Governours of Provinces are not to leave 
their charges, before they are called from thence 
by the prince , otherwiſe they incurre the danger 
of Treaſon. 

That womens dowries have a priviledge before 
all other kinds of debt ; that what dowric a woman 
had in her firſt marriage, ſhe ſhall have the fame in 
her ſecond marriage , neither ſhall it be Jawfull for 
her Father to diminiſh it, if it returne againe into 
his hand, | | 

That a man ſha! not have the property of his 
wives dowrie , neither a woman the propertie of 
that which is given her before marriage, but the 
property of either of them ſhall come unto their 
| children, yea though they marry not againe. 

6 SECT. 
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f What is comtpriſed in the eighth Collation, — | 


Ils or . Teftaments made in- the behoof- of 
| |; / children, ſtand good, however imperfe& 9q- 
therwiſe they are, but they are not available , for De iTefle- 
ſtrangers , (but ſtrangers are they which are' nos ment. im- 
children) neither mattereth it whether the Will or P*rie#. _ 
Teſtament be writ by the Fathers hand only, or by , —_— 
ſome other, body by his appointment ; and as the waa 
Father dividezh the goods among the children, (6 

they arc to have their parts. | | 

Of Hereticks, and that ſuch are Hereticks, which l 
do refuſe to receive the Communion at the Minis 
ſters hand, in the Catholick Charch : That Here» 
| ticks are nottq be admitted to, roomes and places 
of honour, and, that women Hereticks ' may. not 
haye ſuch priviledges as other women have in their 
Dowries. | ER | fy af] 

That is called mariners aſurie, that is wont to be - 
lent to Marinexs,orMerchant-men,eſpecially ſagh as .. 
trade by ſea 3 which kind, of lending, the Law 
calleth pafſage-moyey, m which kind of uſurie, a 
man cannot.ge-beyond the 100, part. # 

\That Churches cnjoy a hundred yards preſcrip- 
tion, O80, 41517 de 41 gt 
E- > That ſ&chtbings that are litigiqus , during, the 
| controverſie, are not to be ſold. away. A liigious 
| thing, is that! which is in ſute bet ween the plaintife 
4 and defendant. Eye, 

, | "Thar 


» 
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That while the ſute dependeth, there be no let- 
ters or Edi& procured from the Prince concerning 
the cauſe in queſtion, but that the cauſe be decided 
according tothe generall Lawes in uſe. 

That in divorces, the children be brought up 
with the innocent party , but at the charges of the 
nocent : and that divorces be not admitted , but 
but upon cauſes in Law expreſſed. 

That no woman whoſe hasband is in warfare,or 


_ otherwiſe abſent,ſhall marrie again, before the have 


*Ne hered: 
ab inteſtat, 
fejquis au- 
tem, 


_ earre ſuch offences. 


certaine intelligence of the death of her former 
husband either from the Captaine nnder whom he 
ſerved, or fromthe Governour of the place where 
he dyed ; ifany woman marry againe without ſuch 
certaine intelligence, how long fa ever otherwiſe 
her hausband be abſent from her , both ſhe and he 
who marrycd her ſhall be puniſhed as adulterers ; 
and if her former husband after ſuch marriage, re» 
turne back againe, ſhe ſhall returne againe to her 
former husband, ifhe will receive: her, otherwiſe 
fhe ſhall live apart from them both, _ 

If any man beat his wife for any'other cauſe, then 
for which he may be juftly ſevered or divorced 
from her, he ſhall for ſuch injarie be puniſhed. -- 

:Kany man conceive a j6aloulic apaitrft his wife, 
as that ſhe uſeth' afvy other man ore familiarly 
then is meet ſhe ſhould, ler him three ſeveral thmes 
admonith him thereof, betore there honeſt andiub- 
fRantiall men ; and if after fich*athnonirien he be 
found ro commune with her, let kimbe accuſed of 
adultry before ſach'a Judge, who hath authority to 


SECT. 
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IP hat is the matter of the ninth Collation. 


He ninth and laſt Collation contemeth mat- 

ter of ſucceſſion in goods , that as long as | 
there be any Deſcendent, either Male or Female, 
ſo long neither any Aſcendent , or any Col- 
laterall can facceed , and that if there be no Defcen« 
dent » then the Aſcendent be preferred before the 
Collateral, unles they be brethren or fifters of the 
whole blood , who are to ſucceed together with 
the Aſcendent ; bur in Aſcendents , thoſe are firſt 
called which are in the next degree to the decea- 
ſed, rhen aftcr thoſe which arc ina more remote 
degree : that in Collateral all bz equally admitted, 
which are in the ſame degree , and of the ſame Pa- 
rents, whether they be male or female. 

That the lands of any Church , Hoſpicall , or 
other like Religious place, be not ſold , alicned , or 
changed , unleffe ix be eo the Princes houſe, or to, 
or with an other like Religious place , and that in 
cquall goodnefſe and quantitic, or that ic be for the 
redemption of Priſoners ; and that they be not lec 
out to any private man more then for'30. years, or 
3. lives,nnlcfſc cither the houſes be {o rainated,, that 
they cantiot be repaired without great charges of 
the Church , or other religions houſes , or that 
it be overcharged with any debt or dutics belon= 
ging to the Exchequer, and thereby there com- 
meth fimall revenue to the Churgh , or gy 
place 
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place thereout ; in every of which caſes it is law- 
full co let out the fame.for ever , referving a year- 
ly competent rent , and other acknowledgement of 
other ſoyeraignty therein. 

That the holy veſſels of the Church be not fold 
away , unleſie it be for the ranſoming of Priſoners, 
or that the Church be in debt , in which caſe, if 
they have more holy veſſels then are ueceflary for 
the ſervice of the Church,they may ſell thoſe which 
are ſuperfluous to any other Church that needeth 
them,or otherwiſe diſpoſe-of them at their pleaſure 
for the benefit of the Church , or other holy place 
whoſe they are. 

Where Uſuric in proceflſe of time doth double 
the principall /,. there Uſorie for the time to come 
Joth ceaſe, nd thoſe particular payments which 
afterwards'doe follow are reckoned in the princi- 
pall. | 

What kinde'of men are to be choſen Biſhops,ſuch 
as are ſound in faith , - of honeſt life and converla- 
tion, and are learned, that ſuch as chuſe them, (wear 
before the choyce-, they ſhall neither chuſe any for 
any reward,-promiiſe , friendſhip , or any other ſini- 
ter cauſe whatſoever; bat for his worthinefſe and 
good'parts onely. | 

' That 'none be ordeined by Symonic , and'if there 
be, that 'both the giver, taker , and mediator there- 
of ' be puniſhed according to the Ecclefiafticall 
Lawes,, and they all made unworthy to hold or en- 
Joy any Fcclcſiaſticall living hereafter. 

That if any at the time of any Biſhops elc&ion, 
objefRtany thing againſt him that is to be _— 
the 
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the ele&ion be ſaid, till proofe be made of thar 
which is obje&ed by the adverſarie againſt the par- 
tic ele&ed , fo that he prove the ſame within three 


' Moneths 3 and if any proceeding be to the conſe- 


cration of the ſame Biſhop in the mean time, itis 
void. | 

That the Biſhop after he is ordeined , may with 
out any danger of Law , give or conſecrate his 
goods to the uſe of the Church , where he is made 
Biſhop, and that he may give ſuch fces as are duc to 
the cle&ors by law or cnſtome. 

That Clerks be not compelled to undergoe per- 
ſonall fun&ions , and ſervices of the common» 
wealth , and that the buſie not themſelves in ſecular 
affaires, and ſo thereby be drawn. from their ſpiri= 
tuall fun&ion. 

That Biſhops for no matter or cauſe be drawne 
before a temporall Judge , without the Kings ſpe- 
ciall commandement, and ifany Judge preſume to 
call any without ſuch ſpeciall warrant , the ſame is 
to loſe his office, and to be bani(hed therefore. 

That no Biſhop abſent himſelf from his Dioces 
without urgent occaſion, or that he be ſent for by 
the Prince, and if any doe abſent himſelf above 
one year , that he ſhall lack the protit of his Biſhop- 
rick , and be depoſed from the ſame, if he returne 
not again wighin a competent time appointed for 
the ſame. | 

What manner of men are to be made Clerks,ſuch 
as are learned , and are of good Religion, of honeſt 
life and converſation , and are free from ſuſpition of 
incontinencic;: that no Miniſter be leis then _—_ 
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of age , and that no Deacon or Subdeacon un- 
der 25. that all Glerks and Miniſters be ordeined 
freely. 

If any build a Church, and indow the ſame, that 
he may preſent a Clerk thereto, ſo that he be wor- 
thy to be admitted thereto : bur if he preſent an un- 
worthy man , then it apperteineth tothe Biſhop to 


place a worthy man therein. 


If any Clerke be convi&ed to have ſworne falſe- 
ly, hee is to be deprived of his office, and further to 
be puniſhed at the diſcretion of the Biſhop, 

That Clerks be convented before their own Bi- 
ſhops , & it the parties litigant ſtand to the Biſhops 
order,the Civile Judge (tall put it.in execution: but 
if they agree not. upon the judgement , then the Ci- 
vile Tudpe is to examine it , and either to confirme 
or infirme the Biſhops order, and it he contirme it, 
then the order to ſtand , and it not , then the party 
grieved to appeal. | 

If the cauſe be criminall and the Biſhop finde the 
party guilty , then the Biſhop is to degrade him, 
and after togive him over to the {ecnlar power: 
the like courſe is to be held-if che cauſe be firſt exa- 
mined before the temporall Judge, and the party 
found guilty, for then hee ſhall be ſent ro the Biſhop 
to be deprived , and after again+ſhall be delivered 
to the ſecuiar powers to be:punithed. . 

That Biſhops be convented before their Metros» 
politans. 12 tri 7 | 

Thar ſuch as in Service time-do abuſe , or injure 
the Biihop , or any Cleark in the Church, being at 
divine ſervice , be whipt , and ſent into baniſhment.; 

| But 
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But if they trouble thereby the divine Service it capitale 
ſcIf,they are to dye the death for the ſame. periculum 
That Lay men are not to ſay or celebrate divine ſoft = "y 
Service, without the preſence of the Miniſter , and fifim. E- 
other Clerkes thereto required. piſcop. &o 
That ſuch as oc to Law, ſwear in the beginning Deo. 
of the (uit, that they have neither promiſed , or will 9 S# gui 
give ought to the Judge , and that uſuall fees be ta= ©”, ſacra 
ken by the Advocates Counſc!lours , Profters, or miniſt. 
Attournies , and if any man take more then his or 
dinary fees,he ſhall be put from his place of praiſe, 
and forfeit the four double of that he hath taken. 
That the 4. generall Councels be holden as a 
Law,and that which is decreed in them. 
That the Biſhop of Rome hath the firſt place of 
fitting in all afſemblies,and then the Biſhop of Con- 
ſtantinople. 
That all Clergy mens poſſeſſions be diſcharged 
from all ordinary and extraordinary payments , ſa- 
ving from the repairing of Bridges and High wayes, 
where the ſaid poſſeſſions doe lye. 
That no man build a Church , or holy place, 
without the leave of the Biſhop , and before the Bi- 
ſhop there ſay Service and , ſct.up the ſigne of the 
Crofle. 
That no man in his owne houſe ſuffer Service 
to be ſaid, but by a Miniſter allowed by the Bithop, 
under pain of confiſcating of the houſe , it it be the 
Lord of the houſe that preſumeth to doe it , or ba- 
niſhment, if it be done by the tenant, 
If any bequeath any thing to God,it is to Fe payed 


to the Church where the Teftator dwelled, 
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If any deviſe by his lat Will a Chappell, or Ho. 
ſpitall to be made;the Biſhop is to compell the Exe- 
cutors to performe it within five years after the de- 
ceaſe of the Teſtator ; and it the Teltator name any 
governour , Or poor thereto , they are to be admit- 
ted , unleſſe the Biſhop ſhall finde them unfit for 
the roome. 

That the Biſhop ſee ſuch Legacies performed , as 
either are given for the redemption of priſoners , or 
for other godly uſes, 

That Mafters of Hoſpitals make an account of 
their charge, in (uch ſort as Tutors doe. 

That ſuch as luſt againſt nature, and ſo become 
brutiſh , receive condigne puniſhment worthy their 
wickednefle. 

That ſuch as make Eunuches , themſelves be 
made Eunuches , and if they eſcape alive , their 
goods to be forefeited to the Exchequer,and them- 
{clves be impriſoned all the dayes of their life. 

Such as by force ſteal away women ; themſelves, 
and ſuch as are their abbetters anJ helpers, are to 
dye therefore , and that ic (hall not be lawfull for 
her that 1s carried away , to marry to him that 
doth carrie her away:and that if her father do give 
his conſent to ſuch marrige, he is to be baniſhed: 
bur if {he marry him without her fathers conſent, 
then is {hce not to take benefit by her fathers Will, 
or any other thing that is her fathers. 

Theſe, & ſundry other matters of great importance, 
and neceſſary for the well governing of a com- 
mon-wealth , arc conteined in the Authenticks 
which I paſſe oycr with drie foot , not becauſe they 

are 
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are not neceſſary to be known, but becauſe I would 
not cloy the Reader cven with thoſe things which 
are good. 

All theſe workes are the labour of Fuſtinian, as 
either gathered together by him out of the an- 
cient Lawyers books, and ſuch Emperours decrees, 
as went before him, or elſe were decreed and ordei- 
ned by himſelfe, as matter and occaſion offered it 
ſelfe, and the yovngeſt of them is neere eleven hun- 
dred yeares of age, that is, within 500, yeares after 
Chrift, or not much otherwile. 


CH A F- Vs 


SECT 


That 1he laſt Tome of the Civile Lay is the 
Feudes, and what they are. 


He laſt Tome of the Civile Law is the. 
| Feades, that is, the Books of Cuſtom:s and 
Service, that the jubje& or vaſall doth ro 
his Prince, cr Lord, for ſuch lands or tes 
a3 he holdeth of him. 

This pecce of the Law,although it was not much 
in uſe in the old Emperours dayes , yet fnjtinen 
himſelfſeemeth to acknowledge them in his Novell 

"3 CON 
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conſtitntions , calling them pa1+/a5 and thoſe which 
are more carefall to ſeek out the beginning of them, 
bring them, ſome from the ancient Clienteles or re- 
tinews the ancient Romans beforeChriſts time had, 
as Bydeus doth ; ſome other from Alexander Seve- 
rus time, who, as Lampridius in the life of Alex- 
arder, faith, gave fuch Iands as he wonne out 
of the Enemies hands to his lords Marchers, and 
his Souldiers, that they ſhould be theirs, and their 
heires for ever, ſo they wonld be Souldiers, 
neither ſhould they come at any time to the hands 
of any private man, faying , they would more lu- 
flily ſerve , it they fought for their owne land 
which opinion commeth next to the ancient 
border - grounds of the Romans, whereof 
there is atitle in the cleventh Book of Code, De 
fundis Limitrophy, that is of Border-ground : O- 
thers referre it over to Conſtantizes time the great 
who enafed for the benefit of his Souldiers, that 
Cuch Lordſhips and lands as before time they had 
their wages out of,ſhould paſs over unto their heirs 
and be appointed to their familie, and flock, ſo that 
they found and maintcined continually a certainc 
number of Souldiers. 
<eefor the From whence ſoever it deſcended,'this is certain, 
originall of that it came very late to be a particnlar volume of 
the Feuds the Jaw it ſefe : The compilers or gatheres together 
1 4 _—_ thereof, were Obertus de Horto, and Ciraldus Com- 
cially Si | pagiit, two Senators of Milaine, who partly out of 
HenrySpel- the Civile Law, and partly ouc of the Cuſtomes of 
mansGloſ- MiVaine drew the ſame, bur without forme or 
lacie, order, £ 
The 
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The word it (elfe is a barbarous word, but had 
its originall; notwithftanding, as Iſidere faith, from 
the word Fedw, being a good Latin word, and (o 
is to be interpreted tauqu am feodum, that is, as a 
thing covenanted between two : Others deduce it 
from the word F:des, as it were in Latine Fideum, 


| and by a more pleaſant pronunciation Fendum ; 


whereupon ſuch as are Feudataries to other, are 
called in Latin Fideles, becauſe they owe faith and 
alcageance to ſich whoſe Feudataries they are, who 
in- the Loytbard tongue are called Vailals. Betides, 
Fealtie, which ſome call Hominium, by the Feadiſts 
is termed Homage : for the nature of a feude is this, 
that it draweth with it faith and homage :' ſo that 
ſuch as are Feudataries, or fee-men, profeſs them. 
ſelves to owe faith to ſach, to whom they are in fee, 


and that they are his men ; inſomuch, as when a 


fee-man dieth, his heire doth make faith, and doth 
his homage to th: Lord, as is well ſ:en both in the 
Lords Spirituall and Tempora!l of this land, 


| who both in their creation, and alſo in their 
| ſucceſſion one after another ſweare an oath , and 
do their homage to their Soveraigne , and do 


pay other duties which are Symbols and (ignes 


| of their ſubje&ion to their Soveraigne ; An for 


others that are under the degree of Barons, and 
yet are fee-men_unto the King, and fo do not ma- 
nuell obedience unto his Majeſtic, they pay ycarcly 


| ſomething in reſpe& of their homage, according 


to the quantitie or qualitic of the fee or tenure 


they hold of the Prince. 
CG 4. | A 
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A Feude, in Engliſh may be called a Tenure, 
which cauſed Littletoz, when he treated of Feudes, 
fo far forth as they arc here in uſe in England (ſuch 
2s are all thoſe which are called in Latin Feuda mi- | 
litaria, and Fenda ſcutiferorum, called by Juſtinian 
Ivp35pogr, which are by the Lawes of the land, 
tearmed: by the names of Knights-ſervives, and 
Eſcuage) to call them by the names of Tenares. 

A Feudeis a grant of lands, honours, or fees 
made cither to a man at the will of the Lord, or 
Soveraigne, or for the Feudatarics own life, or to 
him, or his heires for ever, under condition, that 
he and his heires in caſe where the Feude is perpe- 
tuall, do acknowledge the giver and his heires to 
be their Lord and Soveraigne, and ſhall beare faith 
and alleageance'unto him and his, for the ſaid Tes- | 
nure, and {hall do ſuch ſervice to him,& his for the 
are, as is between them covenanted, or is proper 
to the nature of a Feude, 


- 


- SECT. 2. 


That Feuds are either Temporall or Per- 
petuall and how. 


F Feudes, ſome are Temporal], ſome other 
are Perpetuall. 

Temporall Fends are thoſe that are given, cither 
for terme ofa mans life, or for years, or at the wil 
of the Lord, for ſome ſervice done, or to be done 3 
ſach as arc Annuities given to Lawyers for counſell, 

Pentions 
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Pentions given to. Phiſitians for their advice, Stj- 
pends to any Teacher of Arts and Sciences, Fees 
for keeping of Towres & Caſtles; call ed by Feudifts 
Caſtalia, and is by Littleton called Caſtle ward, al- 
though by him it is taken for a ſtate of inherirance, 

Perpetuall Feuds, are rights which a man hath 
by grant from the Soveraigne, or chief Lord of the © 
ſoyle or territorie, to have, hold, uſe, occupic, and 
injoy honours, mannors, lands, tenements, or here-= 
ditaments, to him and his heires for ever, upon 
condition that the ſaid vaſfall or partie, his heires 
and ſucceſſors, do homage and fcalſty to his Lord, 
his heires and ſucceſſors, for ſuch honours, lands 
or hereditaments,and do him either ſervice in warr, 
according as it is covenanted between the Lord 
and his vaſſall, or ſuch other ſervice as the nature 
of his tenure doth require, or if he faile therein, 
he ſhall either finde ſome other in his roome io doe 
the ſame, or elſe pay a certaine ſumme of money 
in lew thereof. 

Although this Tenure by the firſt creation there- 
of be perpetaall , yet that the ſoveraignty thereof 
ſhould not ſtill remain unprofitable to the firſt Lord, 
the whole benefit thereof going continually to the 
vaſſall or tenant ; it is provided,that the Soveraigne 
or chief Lord the firſt yeare, the heire or fucceflour 
of the vaſſall comes unto his land , ſhall have the 
whole revenue of his livelihood for that yeare, or a 
certaine ſumme of money in token of the returne 
thereof unto the Lord, and the redemption thereof 
made againe by the tenant, which by the law of 3he 
Novels is called #gS4#71x81, and is well I 
ame 


Tnveſticure 
what it 15, 


What 1s 
Succeſhon 
in the 
Fends. 
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Game that we call livery, which every heire that 
holdeth in Knights ſervice , ſucth out before he 
take poſſeſſion of his land, as heire to his Ance- 
ſtours, | __ 

ThisiTenure is gotten cither by laveſtiture,or by 
Succeſſion, 

Inveftiture is the ſame that we call creation, and 
is the Primier grant of a Feude, or Tenure to 
any , with all rights and folemnities chereunto be 
longing, wherein che homager, or feodatarie. for 
the moſt part. upon his knees promiſerh faith-and 
alleageance under (olemne oath unto his Lord and 
his ſuccefſours, : 

Succeſſion is, whereby the eldeſt ſonne ſucceedeth 
the father in his inheritance, andif he faile and 
have no iſſue, then the next brother and ſo in order 
ſucceſſively ; and if there be no ſonne, then the next 
hcire male, and if there be no heire male, then the 
land eſcheats unto the Lord. For the Lumbards, 
from whom the Feuds firſt came, or at the leaſt 
were chiefly derived from'them, dire&ing all their 
policic as the Lacedemons did to matters of warre, 
had no feminine Feuds among them , but after by 
procefle of time, there were created as well Femi- 
pine Feudes as Maſculine Feudes, in ſo mnch, as 
where there was no ifſue male to put them from it, 
women did ſucceed in the inheritance. 


SECT, 
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SECT. 3. 


Of Feudes Regall and not Regall, Leige and not 
Leige, and how Feuds may be loſt. 


F Fends, ſome Regall, ſome not Repall : Re- 
gall are thoſe which are given by the Prince 
onely, and cannot be given by any inferiour. 

Of theſe, ſome are Ecclefiaſticall, as Archbi- 
ſhopricks, Biſhopricks and ſuch like : others are 
Civill or Temporall, as Dukedomes, Earledomes, 
Vicounts, and Lords, who by that are diftingui- 
ſhed from the reſt of the people, that they have the 
conduRing of the Princes Armie at home and a- 
broad, if they be thereto appointed, and have right 
of Peers in makingof Lawes, in matters of tryall, 
and ſuch other like buſineſſes. 

Not Regall are thoſe which hold not immediat- 
ly of the Prince, but are holden of ſuch Ecclefia- 
Ricall or Civill States which have had their Ho- 
nors immediately from the Prince. 

Beſides of Feuds, ſome are Leige, others not 
Leige; Leige Feuds, are they in the which the 
vaſſall or feodatorie promiſeth abſolnte fealtile or 


faith to his Lord, againft all men without cxcepti- Salve le 

on of the King himſelfe, or any other more auncient #oy que Je 

Lord to whom beſides he oweth alleagance or ſcr- ry _ E 

vice. Of this ſort there is none in this Realme of <7: -; 
= - Roy.Little- 

England, but ſuch as are made to the King himſelf, ;,,,. ;ir. 

as appeareth by Littleto# in the title of Homage, Homage. 

wherein 


Vavaſors, 
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wherein is ſpecially excepted the faith which the 
Homager oweth to his Lord the King. 

Feuds not Leige, are ſach wherein Homage is 
done with ſpeciall reſervation of his faith and al- 
leageance to his Prince and Soveraigne. 

Ofſuch as are Vaſſals or Leige men, ſome are 
called V alvaſores majores; others Valvaſores minores. 
V alvaſores majores are ſuch as hold great places of 
the tare under the Emperour or King, (as the de- 

rees before-named, and are called Peers of the 
Land) who onely gives Nobilitie, Valvaſores mino= 
yes, are thoſe which are no Peeres of the Land, 
and yet have a preheminence above the people, and 
are a$ it were in a middle Region between the 
people and the Nobilictie , ſuch as arc Knights, 
Squires, and Gentlemen, 

The Feuds are loft by ſundry wayes, by default 
of iſſue of him. to whom it was firſt given, which 
they call Apertura feodi ; by ſurrender thereof, 
which by them is termed Refuratia feodi ; by for- 
feitcre, and that was in two ſorts, cither by not 
doing the ſervice that his tenure did require , or by 
committing ſome villainous a& —_ his Lord, as 
in conſpiring his Soveraignes death, defiling his bed, 
or dcflowring his daughter, or ſome ther like 
a& treacherous to his Lord, and unworthy of 


himſclfe, 
CHAP, 
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GCHAL T 
SECT. I. 


IV hat the Canon Lay is in generall: What the 
Decrees are, and of how many parts. 


ASS ſo much of the Civile Law, and the 
the Bookes thereunto pertaining, Now it fol- 
loweth thac | do in like order ſpeak of the Canon 
Law, which is more hardly thought upon among 
the peopte,, for that the ſubje& thereof, in many 
points, hath many groſſe and ſuperſtitious matters 
uſed in the time of Papiftrie , as of the Male, and 
ſuch other like trumperie 3 and yet there are in it 
beſide, many things of great wiſdome, and even 
thoſe matters of ſuperitition chemſelves, being in a 
generalitie, well applyed to the ſervice of God may 
have a good uſe and undeſtanding. 

The Canon Law, hath his name of the Greek 
word Canon, which'in Eneglith is a Rule, becaule it 
leads a man ſtraight, neicher draws him on the one 
fide or the other, bt rather corre&eth that which 
15 out of Levell and Line. | 

The Canon Law confiſteth partly of certaine 
Rules, taken out of the holy Scripture , partly of 
the writings of the ancient Fathers of che Church, 


| partly of the ordinances of general] and provinciall 


Councels, partly of the decrees of the Popes of 
former ages. Of the Canon law there are two prin- 


cipall parts, the Decrees & the Decretals, The De- 
Crecs 


What is 
the Canon 
Law. 


- 
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What 15 crees are Fcclefiaſticall conftitutions, made by the 
= cpY Pope and Cardinals, at no mans ſuit, and are cither 
== Rules taken our of the Scripture, or Sentences, out 
and who Of the ancient Fathers, or Decrzes of Councels, 
were the The Decrees were firſt gathered together by Tvs, 
Authors B, of Carzat, who lived in the time of Urbaz the 2. 
; "er, About the yeare of our Lord God 1114. but after- 
pitet Te ward poliſhed and perfe&cd by Gratian, a Monk of | 
* Trithem. the Order of S. Bennet, in the yeare * 1149. and 
in his ſe- allowed by Eugenizs the Pope, whoſe Confeffor he 
cond Book was, to be read in Schooles, and to be alleadged 
De viris = for Law. 

= _ Of all the ſeverall Volumes of the Canon Law, 
tian wrote the Decrees are the ancienteſts, as having their be- 
this work pinning from the time of Co/tantine the great, the 
ar Bononia, firſt Chriſtian Emperour of Rome, who tirſt gave 
in the Mo- 1e,vc to the Chriſtians freely to aſſemble them- 


eve of. cxes together, and to make wholeſome lawes for 


S., Felix 
Ann.1ni27. the well Goverment of the Charch. The decrees 


Others ſay are divided into three parts, whereof the firſt teach- 
it was cthof the origen and beginning of the Canon [ aw, 
done m anq defcribeth and ferteth ont the rights dignirics, 
e gear degrees of Ecclc{tafticall perſons, and the manner 
__ ro Of their ele&ions, ordinations , and offices, and 
reconcile ſtandeth of one hundred and one diftin&ions. 

the diffe The ſecond part ſetteth out the cauſes queſtions 
rence,laith znq anſyyers of this Law, which are in number 
that GT41l» 26 g arc full of great varietic,wiſedome, & delight, 


nary The third and laft part, containeth matter of 


work ac- | 
eording to the firſt account, and finiſh it according ro the ſecond, 


conſecration 
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conſecration of all ſacred rhings, as of Churches, 
Bread and Wine in the Sacrament, what dayes and 
Feaſts the primitive Church uſed for the receiyi 
thereof, of miniſtring of the Sacraments in Baps» 
tiſme, and the uſe of impoſition of hands, all which 
is ſet out under hve diſtin&ions. 


SECT, a 


I hat the Decretals are, and how many parts 
they comprehend, 


He Decrzrals are Canonicall Epiſtles written 

by the Pope alone, or by the Pope and Cargi- 
nalle, at the ivtiance or ſuit of ſome one or more for 
the ordering, and determining of ſome matter-in 
controverlic ,, and hath the authority of a law in 
themſelves. | | 
_ . Of che Decretals there be three Volumes, accor= 
ding tothe number of the Authors that publithed 
them. 
 Thefirft Volume of the Decretals was gathered 
jogether by Kaymundus Barciniys,Chaplain to Gre» 
gory the ninth, at his the ſaid Gregories commander. 
ment , about the yeare 1231. and publiibed by bim 
to be read in Schovls and uſed for Law in'all Eccles 
faſticall Courts. The ſecond is theworke of Boxi- 
face the eighth, methoded by him about the yeare 
1298, by which,as he added ſoreihing to the ordi- 
nance of his Predecefſors , ſo he tooke away many 
things that were ſuperfluous and contrary to them- 
lalves, and reteined the reſt, The third Volume o 
the 


vw 
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the Decretals, are called the Clementines, becauſe 
they were made by Pope Clement rhe fifth of that 
name, and publiſhed by him in the Councell of 
Vienna about the yeare of grace. 1308. 

' To theſe may be added the Extravagants woke 
the 22. and ſome other Biſhops of Rome, whoſe au- 
thors arc not known, and are as Novell conftituti- 


ons unto the reft. 


S-E C I.-'3. 


77 hat is contained in the firft book of the 
: ''Decretals. 


| Fay of the former Volumes of the Decretals 


are divided into five Books and containe, in a 
manner, one and the ſame titles whereof the firft in 
every of them”, is the title of the bleſſed Trinitie, 
and of the Catholick faith, . wherein is ſet down by 
every of them a particular belicf, divers in words, 
but all one in ſubſtance, with the ancient Symbols, 
or beliefe of the old Orthodox,” or Catholick 
Church. 

Secondly there' cometh in place the treatie of 
Reſcripts, Conſtitutions aud Cuſtomes, and the au- 
thority of them, and when they are to be taken for 
Law: after followeth the meanes whereby the grea- 
ter Governours of the Church, as namely, Archbi- 
ſhops, Biſhops and ſach hike, come unto their 
roome; which was'in two ſorts according as the 
partics place or degree was when he was called un- 

| 0 


| Word of God; it is provided , that 
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w the roome, *as if he were under the degree of a 
Biſhop, & was called to be a Biſhop, or being a 
Biſhop, was called to be an Archbiſhop,or to be the 
Pope himſclfe, he was thereto to be cle&ed by the 
Deane and Chapter of the Church where he was to 
be Biſhop, or by the Colledge of the Cardinalls in 
the Popedome ; bur if he were alrcady a Biſhop or 
an Archbiſhop, and were to be preferred unto any 


| other Biſkoprick or Archbiſhoprick, then was he to 


be required by the Church, he was deſired unto 
and not deleted, which in the Law was called Po- 
ſtulation ; after Poſtulation followed tranſlation by 
the ſuperiour, to the See to which he was poſtula= 
ted or required : after Ele&ion followed Confirma- 
tion and Conſecration of him that was cle&ed, 
which both were to be done in a time limited by 


| the Canons, otherwiſe the party cle&ed loft his 


right therein- 
Biſhops and other beneficed men, ſundry times 
upon ſundry occa{ions refigne their benefices, and 


| therefore is ſet down what a renunciation or re- 
| fignation is, who is to renounce, and into whoſe 
hands, and upon what cauſes a man may renounce 


his benefice or Biſhoprick : and becauſe under-Mini- 
ſters are often times negligent in their Cure, that the 
people in the meane time may not be defrauded in 
Divine Service, the Sacraments and the food of the 
the Biſhop 
ſhall Capply the negligence of ſuch Miniſters as 
are underneath him in his Juriſdi&ion : befides 
becauſe holy orders are not to be given but 


by impoſition of hands, with prayer and faſting, 
H Foure 
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* Foure fit times in the yeare are limited for the 
* The ol4 fame; where alſo is ſet down how they are to be 
Romans qualifi:d which are co be ordered, what triall or 
inftirured examination is to be had of them, what age they 
threeyeat- rc to be of , and whatgifts of body or minde 


Tr - "y they are to be endowed withall : what Sacraments 
honour of 
their Gods for the Fruits of the Earth : Theſe allo the Romiſh 
Church obſerved , having firft moderated their ſuperſtition , and 
dire&ed them to a more {acred end. To the three, one of the Popes 
as they ſay) added the fourth , with a reſpe&t had to thoſe of the 
ewes, in Zech. 18. 19. and fo they were called Fejunia quatuor tem- 
porum. That inftirurion at the firſt had many orher cauſes, for 
which ſee che S- rmons of Leo and Darants Rationale,burt in after times 
2t theſe Solemniries, eſpeciall regard was had to the Ordination of 
Pricfts and Deacons, which had been formerly performed onely once 
2 yeare, in the Moneth of December, (as Amalarius hath obſerved,_) 
It ſeemeth therefore to be otherwiſe rhen asBellarmine hath diſputed, 
whoſe opinion it is, thar theſe Fafts may be ferch't from the Apoſtles 
times, and thar one of theſe foure is mentioned by S. Lukejin S, Pauls 
voyage to Rome, A#.27. though the Syriack Paraphraſt in that place 
plainely ſerrerh down for che Greek Nd To 4h Tails victiav nd u 
FapHAnAL eva 1ITVT NDYY NDVN YN 93907 calling ic, a Faſt 
of the Jewes, not Chriſtians. Bur the great and learned Cardinall in 
his devoſica ro ſacred Orders, rooke any oportndity to make theſe 
Solemnitics in every cirdumfſtance Apoſtolicall. 

In what manner. and with how much care and Chriſtianity theſe 
Faſts have been heretofore obſcrved , it may be noted our of the (e- 
cond Councell of Millaine. Tit.1i Decr.22, where the Biſhop is to com- 
mand that upon rheSnnday before theleFaſts, Parochi non ſolum ſolenne 
iliud jejunium denuncient , verum ettam in ſua unuſquiſque eorum Paro- 
chia'i Eccleſia ſupplicationes Litaniaſque pre ac religioſe vel intus habeat 
vel proſequente fidelium multitudine foris, Eccleſiam, ficut moris eſt, obeat, 
ut Dei ope 1mplorata tum Epiſcopus in eorum deleFatu quibus ordines con= 
ferret Spirits Santti lumine illuſtretur ; tum illi quibus conferuntur in 
vite ſanditate, dofrina, religioſiſque virtutibus proficiant. | 

In the fourih Councell of Millaine is ſet down out of Leo, the 
forme 
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forme of bidding theſe Faſts in the Church, Quod ſacrorum temporum 
ratio,C9c. and afterwards Quarta igitur, ſexta feria EF Sabbato jejune - 
mus, frequentes in Cathedrali Parachialique Eccleſig ad litanias Oratio= 
nemque conventamus, (5 quo ſacris illis Feriis 4 cibo abſtinentiores eſſe 
debemus , eo abundantiort eleemoſynarum liberalitate erga Chriſti paupe— 
res efuſiores ſimus : tum Sabbato ſub veſperum orationem Parochialeme 
communem celebremus, qua ( pro ſpe felicitatis aterne ad quam per 
fidem currimus, (5 pro ſacra agginat ione, quam eo die 4 Reverendiſſimo 
Epiſcopo habere ſolenni eſt, (5 pro iis commodis que ſingulorum annarum 
revolutione conſequimur Deo omnipotenti gratias agamus Cc. Tom-Concil, 
4. Edit, Bin. 

Theſe four Faſts at this preſent day are obſerved in ovr own Church, 
and are known unto us by the name of Emberweeks.: And ( ſo I find 
ic in Thomas Becon) by opinion of much people, theſe dayes being 
called Imber-dayes, becauſe that our elder Fathers would on theſe 
dayes eat no bread, but Cakes made,under afhes, ſo that by rhe eating 
of that, they reduced into their mindes that they were bur aſhes, 
and ſo ſhould turne apaine, and wiſt not how ſoon,&c. And that theſe 
Imber. dayes were duely and devoutly obſerved by eur Anceſtors, 
we may be peſwaded our of the Lawes of King Cnute:where it is (aid 
ch.16. 3 Þ manzlc bebobam peroen healve xy hi ymbpen 
pzxcenry io lengren pezroen ry his ellex oþpe pzyoen 
mad ealna Feornpulneype, That every man obſerve the Faſts 
which are commanded, withall earneſt care, wherher ir be rhe 
Imber Faſt or the Lent Faſt, or any other Faſt: And Chap. the 17. 
4 beo þam halzam cioum eal rpa ,hio pibo ix calſum cp1- 
7 cenurm mannurm 7 yd:J pom Femene 5 zlc pacn To Tpxmed. 
where the Law faith, That it is meet and right, that at theſe Faſts, 
all malice being laid afide , all meu ſhould be at peace. And concern - 
ing the outward obſervance in the 43. Chap. it is ſaid : Y « bid Þ 
man Fer Ten Tive xp mzle eve 5 xyc pippe Þ man m1> 
plexc mere hine gylpne apyle. Evill icis that upon a Paſt day 
a man ſhovſd eat any thing till meal rime, and ir is much worſe if he 
ſhoyld ear fleſh meat. Thijs was the Religion of our Anceftours ; and 
if ignorance could admir of ſo much devorion, how much more would 
be expeRed from theſe knowing times 
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may be reiterated what not: that miniſters ſons are 
not toſucceed their Fathers in thoſe benefices, 
whercin their Fathers immediately before were 
Paſtors or Govetnours, left hapily thereby might 
be claimed a ſuceſſion or inheritance in the ſame: 
that no bondmen or accountants, men diftorted or 
deformed in body, bigamiſts or twice married men 
be admittcd to holy orders. 

Of wandring Clerks, and how they are not to be 
admitted to miniſter in an other Dioceſſe, then 
where they are ordered without the Diimifforie 
Letters of the Biſhop, under whom they were orde- 
red. Of Archdeacons, Archpriefts, Sacritts, Vicars, 
what they are, and wherein their particular offices 
do conſiſt. Of the office of Judges in generall, and 
their power, whether they be Delegats, Legats 
& latere, or Judges ordinarie. Ot ditfcrence in Ju- 
ri{di&ion between Minifters and Miniſters, and what 
obedience the inferiour Minifters are to yeild unto 
their fuperiours. Of Truce and Peace which Eccle- 
fiafticall Judges are to procure; that truces be kept 
from Saturday in the Evening, untill Munday in the 
Morning, and that there be no fighting from the 
firft day of Advent, untill the eigth day after 
T wee tide, and that warre do likewife ceaſe from 
the begirrig of[,cnt,untill the cigth day after Eafter, 
under pain of Excommunication, againſt him that 
preſumeth to do the contrarie ; and that in time of 
warre, neither Prieſts, Clerks, Merchant-men,coun- 
rry m:n, either going to the field, or comming 
from the field, or being in the field, or the cattell 
with which they plough, or the ſeed with _ 
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they ſow, be hurt or violated. Judges, before men 
enter into the dangerous events of the Law, are to 
pzrſ[wade the parties litigant by private covenants 
and agreements to compound the controverfic 
bet ween them, wherein if they prevaile not, then 
the parties are to provide themſelyes of Advocates, 
Pro&ors, or SindeAs according as they are private 
men, or bodies politick to furnith their cauſe, and 
dire& them in proceeding, 

If any Church hath been hurt in any contraft of 
bargain, or fale, or in demifing of any Leaſe, or by 
the Pro&ors negligence, it is to be reſtored againc 
Into he former ſtate, to alleadge and plead that for 
It ſelfe which is agreeable to Law and conſcience. 
The like grace is t6 be granted to all other Litigants 
whatſoever , who have by feare or violence, or a- 
ny other like unjuſt caaſe, being hindered from the 
proſecution of their right. 4] | 

If any ſeeing a ſate like to be commenſed againſt 
him, do either appeale before he' be fexved with 
Proces, or alienate away the thing whereupon the 
fuit was lik to grow he is to be compelled to hold 
plea of the ſame cauſe, before the Judge from' 
whom he did appeale, and ro anſwer his adverfaric, 
as though ſtill he were owner of the thing he did 
in policie ſell or alienate away. ' \- - /! F< 

Many times; things which otherwiſe car have no 
ſpeedy end by Law, are compounded by Arbitre- 
ment. Arbitrators ought to be oddetitynamber.that 
It they diſagree, that which is conchaded by the 


greater part may prevaile. An arbitrement is a Arb;yxg. 
poyer given by tho parties litigant to ſome, to. ex. 
| — 
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hear and determine ſome matter in ſute between 
them, and to:pronounce upon the ſame , to which 
they are to bind themſelves under'a penalty to 
ſtand. | 


S504. 


What i conticind in the ſecond Book, of 
the Decretals. 


He firſt Book having ſet out the firſt obje& of 
F the Law , which ftandeth in the perſons wha 
make up the Judgement , as in the perſon of the 
himſelf, the Advocates,Pro&ors and Clients, 
there followeth in the ſecond Book, the ſecond 
obje& of the ſame , which is the Judgements them- 
ſelves, which are to be commenced by a Citation, 
and that in a.competent Coart fit for the ſame , by 
a Libell oftercd up in the Court by the plaintife to 
the ſud'e, which is to contain the ſumme of thar 
which is required in Judgement ; where , if the de- 
fendant doe again reconvent the plaintife , he is to 
anſwer , albeit the defendant be not of that Juriſ- 
di&ion : that Libell being admitted , the defendant 
is to joyn iſſue , and yet before either of them enter 
any further into the cauſe , that there may be fair 
and fincere dealing in the ſame , and that all ſuſpi- 
tion of malicious dealing therein may be taken a- 
way , each of them are to take an oath , the Plain- 
tif: , that hee doth not of any malice proſecute the 
ſuite againſt the Defendant, Or the Defendant of.any 
malice 
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malice mantain the ſute againſt the Plaintife , bu*® 
that they verily believe their cauſe is good,8&/tha® 
they hope they ſhall be able to prove, the one his 
libell, the other his exceptions, if he ſhall pur in any 
into the Court, The ca: ſe being begun,delayes are 
often granted , if either there come any holiday be- 
tween , or any other the like juſt cauſe be offered, 
as for producing of witneſſes ang ſuch like : if there 
be no juſt cauſe of delay, then the Judge is to goe 
on in the due courſe of Law, ( provided alwayes 
that more be not demanded by the plaintife then 
Is due) and that the cauſe paſſefſory be handled be- 
fore the petitorie ,, and that hee that is ſpoyled , be 
irſt and before all things refiorcd to that wager 
place whereof he was ſpoyled , or from which hee 
was put 3 yea, though he have nothing elle co al- 
ſedge for himſelf, befides the bare (poliation it ſelf. 
If the one fide or other wilfully or deccitfully de- 
cline Judgement , the Judge is to put the other in 
poſſeſſion of that which is in demand , or at the 


| leaſt to ſequeſter the fruits and poſſeſſions of that 


which is in controyerſic but if both parties appear 
and joyne ifſue affirmatively, then is it but a que- 
ftion of Law, and not of fa& , neither doth there re- 
main ought el{: ro be done by the Judge , bur that 
he give ſentence againſt him that hath confeſſed it , 
and put his ſentence in execution, Bar if ifſue be 
joyned negatively, then is the. plaintife ro prove his 
Libell , ſo farre as it conlifts in fa&t , by witnettes 
which are to be compelled by Law if they will not 
come,or appear voluntarily,by publick aud private 


inſtruments, by preſumptions, by conjeAures , by 
H 4 oath; 
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oath ; which being done, the Defendant in like fort 
is to be admitted to prove his exceptions , and cleer 
his preſcription if he be able to alledge any;in which 
he is Plaintife, niether is hee bound thereto , before 
_ Plaintife have perfe&cd and proved his owne 
right. 

After proofs are brought on either ſide, aud the 
ſame throughly diſputed on by the Advocates , the 
Jadge is to give ſentence , which he is to frame ac- 
cording to the Libell & proofs formerly deduced 
in the cauſe. The ſentence being piven, Execution is 
to be awarded , unlefſe there be an appeal made 
from it within ten dayes by the Law ( but fifteen 
dayes by the Statute of this Land ) from the time 
the party , againſt whom ſentence was given, had 
knowledge thereof, or unleſle it be appealed incon- 
tinently at the a&ts, and in writing before a pu- 
blike Notary. or at the leaſt the party againſt whom 
the ſentence proceeded, with due time , take their 
journey toward the higher Judge to proſecute the 
ſame, by whom the former ſentence is either con» 
firmed or infirmed, in the ſecond inſtance. 


$'ETTE x. 


IFhat i the ſubje( of the third book of the 
Decretal;, 


He third book conteineth ſuch Civile matters | 
and cauſes as are lyable to the Ecclefiafticall 
Coarts , as the honeſt life or converſation of 
Clerkes, 
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Clerkes , and their comely comportment in all their 
demeanour , with what women they arc to cohabir, 
and dwell with , whereby they may be trec from all 
ſuſpition of ill life, and with whom nor, - which of 
them may bee married by the law of the Canons , 
and which not, in whot caſes they may be allowed 
to be non-reſident, and in what not , and how ſuch 
as are non reſidents may be called home unto their 
cure, and if they return not upon proceſle ſent our 
againſt them , how they are to bee puniſhed, name- 
ly by deprivation or ſequeſtration of the fruits and 
commodiries of their benefice. 

Prebends and dignities are preferments for 
Clerkes, but for ſuch as are idle or abfent from the 
fame without juſt cauſe : but if any Clerke or Mi- 
niſter be ſicke,and his diſcaſe be curable, he is to re- 
ceive the benefit of his prebend or dignity in his ab- 
ſence, as though he were preſent ; but if it be con-= 
tagious, or uncurable, then he is to be put from the 
exerciſe of his office,and a helper or coadjutor to 
be joyned unto him , and they both to be main- 
tained of his ſtipend. 

Prebends or dignities are to be gotby inftitu- 
cion, which are to be given by the Biſhop, or his 
Chancellour , or ſach other as have Epiſcopall ju- 
riſdition , without which , neither any benefice is 
lawfully gotten , nor can lawfully be retcined. Be- 
nefices not voyde , ought neither to be granted , 
within fixe moneths after knowledge of the voy- 
dance thereof , otherwiſe the grant of them devol- 
veth , and commeth unto the ſuperionr : hee that 


cauſcth himſelf to be inſtituted into a benefice , the 
In- - 
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Incumbent thereof being alive , himſclf is to be de- 
poſed from his orders. 

While any Benefice,or Biſhoprick is void, nothing 
3s to be changed or innovated in it ; and ſuch gifts, 
ſales , or changes of Eccleſiaſticall things , as are 
made by the Biſhop, or any other like Prelate, 
without the conſent of the Chapter , are void in 
Law : and ſuch Benefices as doe become void , arc 
to be beſtowed without any impairing or diminu- 
tion of the ſame. 

In what caſe the goods and poſſeſſions of the 
Church may be alicnated , and in what not ; and 
that ſuch things as are alienated,be alienated by the 
greater part ofthe Chapiter , otherwiſe the alicna- 
tion is void : What goods of the Church may be 
Ient , whatſold , what bought , what changed, 
what demiſed , or let to leaſe , what mar- 
gaged, or let to pawne, Aﬀter theſe fellow Tra- 
Rates of laſt Wils and Teftaments, of ſucceſſion by 
- of Inteftate , of Burials, of Tyches, firſt Fruits 
and Offerings: Of Monkes,and-their ſtate in ſundry 
ſorts ; of the right of Patronage ; of Synodals and 
Procurations'; of conſecration of Churches; of Ce- 
[ebration of Divine Service, and the Euchariſt ; of 
Baptiſme , and the effe& thereof ; of a Prieſt not 
baptized ; of Faſting , Purification of women , and 
other like ceremonies pertaining to Ecclefiafticall 
diſcipline : Of building and repairing Churches, 
and of their Church-yards , and the immunitic 
that belongs to them both , and of ſundry other 
things in like ſort pertaining ro the Church. That 
Clerks and other Eccleſiaſticall men trouble not 
them- 
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themſelves about Civile matters , contraric to their 
office and profeſſion, 


SECT. 6. 


What i conteined in the fourth Book of the 
Decretals, 


TY fourth Book diſpoſeth of matters of E- 
ſponſals and Matrimonie , and (heweth what 
words make Efponſals , what Matrimonie , of the 
Betrothing of ſuch as are under age , of clandeſtine 
Eſpouſals and Contrads, and of what account they 
areto be had of in the Church , and how they 
may be made good : Of her that hath betrothed 
her ſelf to two men , whoſe wife ſhee ſhall be ; what 
gonditions may be put in Eſpouſals , and what not; 
what Clerks or Votaries may marrie , and what 
not : Of him that hat married her, with whom be- 
fore he hath committed adulteric , and whether the 
ſame ſecond Matrimonic be good , whereupon the 
rcſalution of the Law is , that if the woman knew 
not that he had an other wife, hce cannot leave her, 
his firſt wife being dead , under pretence he had an 
other wife alive — he married hcr ; bur if ſhee 
knew of it , and did joyne with him in praftiſc for 
making away his wife , he cannot marry her, no 
though he were ſeparated from the other , as con- 
cerning bed and boord : Whether leprous men , 
and other which are infe&ed with like contagious 


diſeaſes my marric,and whether being married , the 
marriage 
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marriage may not be diſſolved upon this point : Of 
kinred Spirituall or Legall , and in what fort they 
hinder marriage ; of him chat hath known his own 
wifcs fiſter, or his own coulin german , and whether 
this offence doe break the Matrimonie that is con. 
trafted, or doe hinder the Matrimonic that is to 
be contrated ; Within what degrees of confangui- 
nitic or affinitic a man may marrie : Of ſuch as are 
cold of Nature , or inchanted by Sorcery, whether 
they may marrie; the like reſpe& is of women, who 
arc unfit for men : Offuch as marric again the In- 
terdi& or prohibition of the Church, aud what pe- 
naltic they incurre : What children be held legiti- 
mate :; who they be that may be accuſers or wit- 
neſſes in caſes'of diſſolution of Marriages becween 
man and wife : Of Divorces between man and wife, 
which are. cauſed by the diverſity of mindes thar 
are then between them , for that one ſecketh to goe 
apart from the other ; and in'what caſes divorces 
are allowed, and how many kinds there be of them: 
of gifts between man and wife ,” What ſecurity they 
have in Law, and that the Dowrie after the di- 
vorce be reſtored to the woman, ſo that ic be not in 
cafe of Adultery, and other ſuch Bke filthineſſe : Of 
ſecond Marriages, , in what caſes they arc to be per- 
mitted, in what nqt. ' : 


SECT. 7, 
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SECT. 7. 
Ihnt i the ſubje of the fith Book of the 


Decretals. 


He fifth Book treateth of ſuch Criminall mat- 

' - ters as are handled in Eccleſtafticall Courts , 
wherin the proceeding is either by accuſation, 
whereto the Accuſer doth ſubſcribe his name, be- 
cauſe it tendeth to puniſhment : or elſe by denum- 
ciation , whereto the Informer doth not ſubſcribe 
his name,becauſce it tendeth only to the amendment 
of the party : or by Inquiſition, which for the moſt 
part is not uſed , but upon fame precedent , albeit 
ſomtimes it be without fame : it once the fame be 
proved, then may enquiry be had of the tructh of 
the fa& , but yet without malice or (lander. The 
Criminall matters which are proſecuted in the Ec- 
cleftaſticall Courts,, and cenſured by Canonicall pu- 
niſhments , are Symony, and ſclling of Eccleliaſticall 
graces and benefices ; whereupon Prelates are for. 
bid to let out their Juriſditions under an annuall 
rent , and Maſters and Preachers to teach for mo- 
ney, The puniſhment of Jewes and Saracens, and 
their ſervants , that is, If a Jew have a ſervant that 
defireth to be a Chriſtian, the Jew ſhall be com- 
pell'd to fcl] him to the Chriſtian for xij. pence : 
That it ſhall wot be lawfall for them to take any 
Chriſtian to be their ſervant : That they may re- 
pair'their old Synagogues, but nor build new : That 


it (hall not be lawfull tor them upon good Friday, 
" tO 
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to open either their doors,or windowes: That their 

wives neither have Chriſtian Nurces,nor themſclves 
be norces Chriſtian women :$ That they wear di- 
vers apparell from the Chriſtians , whereby they 
may be known , and other ignominies of like ſort. 

Who be Hereticks, and what be their puniſhments: 
who be Schiſmaticks, and what be their puniſh- 
ments, Of Apoſtataes, Anabaptidts , and their pu- 
niſhments : Of thoſe that kill their own children, 
and their puniſhments : Of ſuch as lay out young! 
children, and other feeble perſons to other mens pi- 
ty, which themſelves have not , and how they are 
to be puniſhed : Of voluntary or caſuall murthers : 
Of Tiles, Barriers,and Tornament : Of Clerks that 
heght in combate ; Of Archers that fight againſt 
Chriſtians : Of whoredome, and adultery,and how 
they are to be puniſhed : Of ſuch as raviſh women, 
and their pupiſhment : Of Theeves and Robbers : 
Of uſary and the pain thereof : Of deceit and fal- 
ſhood : Of Sorcery : Of colluſton and coſenage, and 
the revealing of the fame - Of childrens offences, 
and that ehey are not to be puniſhed with the like 
ſeverity as mens offences are : Of Clerks hunters, or 
hawkers , who if they oftentimes uſe and ſport 

themſelves therein, if they be Biſhops , they are to 
be ſuſpended from the Communion three moneths; 
if Miniſters or Prieſts two, but if he be a Deacon, he 
ts to be ſuſpended from his office: Ka Clerk often- 

tines ſtrike other men, and being admoniſhed ro 

forbear ſuch kind of violence , doe neverthelefſc 

continue in his folly,he is to be depoſed; If a Biſhop 

caue any man rigorouſly tobe whipt , he is to be 

ſuſpended 
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ſuſpended from ſaying ſervice two moneths : Such 
as ſpeak ill of Princes , and other like great perſons 
ſpirituall or temporall , are to he puniſhed , fo that 
others by their example may take heed to ſpeak ill, 
ſpecially ſuch as blaſpheme the Majeſty of the Al- 
mighty God : If Clerks excommunicated , depoſed, 
or interdi&ed , or that came to the higheſt order 
without paſſing thorough the inferiour orders , or 
that came to the ſame order covenouſly, and deceit- 
fally , or being not ordered at all, or at the leaſt not 
ordered lawfully,dare take upon them either to mi- 
niſter the holy Sacraments, or to ſay divine Service, 
they are to be depoſed from their office , and from 
their benefice, and never after to.be ordered : Pre- 
lates are not to grizve their ſubje&s , cither with 
raſh ſuſpenſton , or excommunication of thelr per- 
ſons , or interdif&ing of their Churches , but they 
are to execute all thoſe cenſures of the Church.in 
judiciall order : they are not calfily to ſuffer any 
man to hold tzvo Benefices, where one may iufhce, 
or to retein any thing to his own uſe, in a Church 
wherein he hath collatign or ſubje&ion,and that he 
is not to beſtow any beneſice upon any that is un- 
worthy for the ſame;cither in life or doCttrine , with 
ſundry other cxceffes of Prelates in the like ſort : It 
any begin to build a Church or Chappell to the 
prejadice of an other,and it be denounced unto him 
by the Parſon or Pariſhioners of the other Church: 
That he goe no further in the ſaid worke , untill 
the Law hath determined it, whether it be a nuſance 
or not. Of the Priviledges of Prelates, and wherein 
they exceed their priviledge : Of Canonical! purga- 
tion 
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tion which is injoyned , when as yet there is no 

certain proof of the crime, but there is a common 

voyce and fame of the fa&,which is to be cleered by 

the oath of him who is charged by the fame , that 

he hath not committed the fat, and the oath of 

his good neighbours , who ſwear they belceve that 

* Ocher be hath taken a true oath : * Of vulgar purgation, 
kinds of Which was performed by combate, and paſling by 
this vulgar burning fire, which is worthily reje&cd , for that 
Purgation thereby the innocent many times was condemned , 
| = and God thereby did ſeem to be tempted : Of Ec- 
the an? cleſiaſticall puniſhments due to offences , among 
2 Which one is, That ſo often as one offendeth, fo 


Cients, as 
the criall often hee is to be puniſhed : And that Prelates doe 


by Warer, not take reward, to winke at men in their finnes , or | 


by = 4 Lurne corre&ions into pecuniary pains , for gain of 
Gro", flthy lucre ; Of Penances and Pardons , or remiſ- 


by the Bo- Leal ich i 
dy Four fions : Of Excommunication , which is the greateſt 


Lord,&c, puniſhment in the Eccleſialticall jurifdi&ion , and 
and theſe who, and in what caſes men are to be ſtrucken 
were of thereby, 

ordinary 

pſec a- . 

mongſt our own Anceſtours , eſpecially in the darker times. The 
Saxons ( beſides the triall by Combate , which they called Campe- 
fight ) commonly uſed their fire and water Ordeals. Their triall by 
water was performed, either in hot or cold. In cold water , the par. 
ries , ſuſpeRed were judged innocent, if there bodies were not born 
up by the water, contrary td the courſe of Narure. In hor, rhey 
were fo pur their bare armes up to the elbowes , which if they 
brought out withour hurr, they were conceived to be cleer of the 
crime. They that were tryed by the Fire-ordeall , were either to 
paſſe bare-footed over a certain number of hot glowing plovgh- 
ſhares, or otherwiſe to carrie burning irons in their hands, a certain 


number of paces , and according as they ſped , the were judged no 
cent 
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cent or innocent. This horrible experiment of Fire- Ordeall in the 
firſt kinde, was tryed upon Queen Emma , the Mother of Edward the 
Confeſſour , wich a ſuccefle worthy of her chaſtitic« An example of 
the ſecond kind , and the like event, is recorded by Eadmerw , who 
relateth, that in the reign of William the ſecond. A company of fel- 
lowes being ſuſpe&ed to have defttoyed the Kings Deer , were cn- 
joyned for their rriall,ro carrie burning irons, which accordingly they 
did without hurt; the iſſue thereof being reporred to the King, was 
entertained with ſuch a remarkeable indignation , that he furiouſly 
replyed,Quid eft hoc ? Deus eft juſtus Fudex? pereat qui deinceps hoc cre- 
diderit. How ſolemnly and ſuperſticiouſly theſe Ordeals were per- 
formed ; ſee Lambard out of his ancient Authour, in the word Ore 
dalium. Reade alſo the Saxon Lawes of King A#thelftane,, chap.23. 

where it is ſaid, that the party ſuſpeRed, three dayes before his tryall, 

muſt goe to the Prieſt, and hear Maſſe, and feed for that time vpon 

bread, and falt, and water, and wurts, &c, See the reſt in the Law, 

Thefe kinds of Purgations remained in uſe amongſt our Anceſtours , 

eill che rime of Hen. the 3. in whoſe reign they begarto be aboliſhed, 

rarner by deſuerude and in reverence ro his Canon Law , then by any 
Statute of the Realme : as learned Mr Selden hath obſerved in the 
Notes upon his forementioned Eadmerus p.204, where allo the Rea- 
der may ſee, how farre forth they were forbidden. Onely the eryall 
by Combare, though ir be abrogated by the Canon heere , is notwich= 
ſtanding permitted by the Law of this Land , but of very rare and 


conſiderate practice. 
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| SECH- 
What uſes the Civile and Canon Lay have in this 
our Realme ; and that the Civile Law reſpefeth, 
matters of ordinarie and extraordinary Cogyit- 

ſance, 

O'7. all thoſe goodly and excellent Tiles of the 


Civile and Canon Law , (o full of wiſ- — 
4 % 
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ſo full of variety , fo well ſerving for every moment, 
and ſtate of the common-wealth, in peace or in 
warrec , as nothing can be more, the Profefſours 
thereof have very little uſe here within this Realme. 
For firſt , for the Civile Law , ( beſide the two 
Univerfitles of this land , that of Oxford, and the 
other of Cambridge , to whom the Kings of this 
Realme have granted a larger libertic, in the pra- 
&iſe of theſe Lawes, then to any other place of the 
Kingdome 3 for that their purpoſe was, to have 
oung men trayned up there, in a more ripe know- 
[edpe of theſe profeſſions , that when they came 
abroad , they might be more ready in all matters 
. of negotation and commerce , that the Prince or 
fate ſhould have need of them to deal in with for- 
rein Nations when they were thereto called; to 
which the Lawes of this Land ſerve nothing at all, 
by reaſon of the difference that is between their 
Law, ( which is cither wholy che Civile Law , or 
for ihe moſt partgrounded on it) and the Law of 
our Nation )) a very few Titles are left to the pra- 
&ilers thereof to deal in , and moſt of them ſeldome 
and rare in uſe , as ſhall be hereafter thewed , ſo that 
I may well divide all the profeſſion of the Civile 
Law here with us, into matters Ordinary and Ex- 
traordinary. 


SECT. 2. 
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SECT: 3 


That the matters of ordinary Cogniſance are Ma- 
rine, of which ſome are Civill , others Criminall , 
and what the Civil! Marine matters are; and what 
manner of proceedings they have. 


He matters of ordinary cognidance of the Ci- 
vill Law here in this Land , are Marine mat 
ters, of which ſome are Criminall. 

Civill matters are thoſe , which concerne either 
the free ofe of the Sea it ſelf, or the rights that men 
have to trade and traffique thereupon , or the bar= 
gains, ſales, or contra&s, or as it were contrats 
that are made or done beyond or 'upon the main 
Sea , or any creek thereof, or within aſmuch ſpace 
from the Sea, as the greateſt winter wave runneth 
out , for any matter belonging to any negotiation 
or merchandize, or any other thing to the Ship or 
trade appertaining. 

And firſt for the uſe of the Sea it ſelf 3 the Law f adlegem 
holds it to be common, and that every one hath \Rhodian. 
right to trad? $& traffique upon the ſame ,ſo that it ©* Zn. 
be without the prejudice of that Prince or Land, '** 
to whom the Sea is adjoyning, The like may be 
ſaid for the ſhore it ſelf, that ir be either for the re- 
ireſhing of themſclves with water , or viduall, or 
for the repayring of their Shippes , or buying any 
thing neceſſary therevnto , or it bee either for ut- 
tering of any commodity they have , or baying 


any thing again of the people, upon whoſe land they 
I 2 rouch ; 
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touch, In which caſe it were barbarous to repell 
any, comming in peaceable manner 3; albeit it may 
happen upon ſome jealouſie of the State , either for 
that it hath ſome great forrain Enemy , whoſe con- 
tinuall invaſion they fear , or that the Sea coaſts arc 
much infeſted with Pyrates , that in this caſe reſi 
ſtance may be made; but when it is made manifeſt 
by Rag of Truce, or otherwiſe, they are no other 
but well meaning men, they are to be entertained 
with all kindneſſe. | 

- For Contra&s in Marine cauſes, ſome are con- 
tra&s in deed , ſome are as it were contraQs : Con- 
tra&s in deed are all bargains and fales whatſoever, 
made betwe:n Merchant and Merchant for any 
commoditie , fraught or trafique in the ſhip, or any 
(alc or bargain made of the ſhip,or any thing there- 
to belonging , as Maſts, cordage, anchorage , vi- 
Quals, or any other thing of like nature, neceffaric 
for the imployment of the ſhip. 

Thoſe things which are as it were contra&s , arc 
thoſe perpetuall rights which are between the Pur- 
ſer or Maſter of the Ship , and the Paſſengers , or 
between one paſſenger and another, 

' The perperuall right which is between the Pur- 
ſer or Maſter of the Ship, and the Pafſenpers is , that 
the Purſer or Maſter be anſwerable for all ſuch 
wares or goods as are brought into the ſhip, whe- 
ther it be delivered to himſelf , or any of his Mari- 
ners : forhe ought nor onely to be jaſt and honeſt 
bimſclt, bur alſo nſe the miniſtery of honeſt people 
about him ; and therefore the Maſter of the ſhip is 
no lefſe bound for their perſons then his own. The 

Paſſen- 
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Paſſengers again are honeſtly and "readily to pay the 
Maſter of the {hip their fraught , and all ſuch other 
charges of dyet , and other provifion as they have 
put him to ; wherein if there be any defaule of any 
fide , the Law offordes an a&ion called Exercito- 
ria,whereby the one or the other may be relieved, 

The Maſter of the ſhip is he,who hath the charge Z. r. #. de 
of the whole anchorage and government of the exercitor7a 
ſhip, and his office is cither to let the (hip to hire, 43/9» 
or to buy and fell Merchandife, or to plie fares,or to 
provide tacle and furniture for the hip. 

The Purſer , whom the Law calleth Exercitor pn, ag 1. 
Navis , is he to whom all the protit or revenue of prima $. 
the ſhip doth come, whether it be in his own right, 15. de ex» 
or in anothers. oat has 

The perpetuall right that is between paſſengers 7” 
and paſſengers, and ſaylers and paſſengers is, that 
in caſe of cje&ments, and cafting out of goods, 
and other merchandiſe into the Sea in time of tem= 
peſts, orother dangers , by rocks or quick ſands, 
for the lightning of the ſhip, becauſe it is for the 
common good of all that are in the (hip, and the 
preſervation of the reſt of the fraught of the ſhip, 
it be made np with the common contribution 
of all : for good reaſon it is, that they whoſe goods 
are ſaved hereby , ({hould again with their goods 
redeem the others lofſe, according to ſuch pro- 
portion of goods , as they haven the ſhip, and the 
Law of the Sea allowes. 

But in caſes of Eje&ments, the Law of the Sea is 
this ( which was taken from the people of Rhodes, 
who in old time were great'feafaring men , and dif- 

I 3 covereryg 
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coverers of ſundry countries, whoſe rules even to 
this day are holden for good among all Marriners, 
for the great equitie and indifferencie thats 3s in 
them) that as well the Maſter or purſer of the ſhip 
himſelfe ſhall contribute for the preſervation of his 
ſhip, as alſo the paſſengers for ſuch ware as they 
have in the ſhip, of what ſort ſoever it be, albeit 
happily it be but of ſmall weight,as pearles pretious 
ſtones and ſuch like ;and if perchance there be ſoms 
paſſengers in the ſhip who have no ware or mer- 
chandiſe in it, yet becauſe themſelves are a burthen 
' to the ſhip,cſtimate is fo be made of his or their ap- 
parell, rings, and jewels, according to which he or 
they are to contribute towards the lofſe of ſuch 
things as are caſt out into the ſea * neither is there 
any thing in the whole ſhip excepted, fave onely 
things which are put therein to be (pent for the 
common good of all, as vi&uals, fuel], and ſuch 
like; for thoſe things are not brought in for any 
one private mans uſe, but for the benefit and ſervice 
of all: and ſo much the rather, for chart if viAtuals 
or other like neceſſaries want, every one muſt con- 
tribute thereto, or impart that which he hath for 
his own private proviſion ; but of mens own bo- 
dies, unleſs they be ſervants, there is no rate to 
be ſet, becauſe a free-mans body cannot be e- 

ſteemed. 65 
In priſing, eſtimate is to be made as well of thoſz 
things which are loſt, as thoſe things which are ſa- 
ved, and the price is to be ſet down, not for how 
much they were bought, but for how much they 
might beſold, and char for the preſent, leſt the 
con- 
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contributors ſhould be overmuch charged. Neithe*® 
is it to the purpoſe that the goods which were loſt, 
might have been ſold for more, for that herein re- 
gard is not to be had of the gaine but of the loſs. 
And if any thing that was thrown out were known 
or made worſe by waſhing with ſalt water, it is not 
to beeſteemed as a new freſh thing, but the price 
thereofis to be rated accordingly. 

Now the contribution is to be made in this man- 
ner, firſt the lofſe is to be ſet down, then the rate 
of thoſe things which arc ſaved , out of which muſt 
be drawn an equall portion, proportionable to the 
quantity of every mans good he hath in the ſhip, to 
make up the lofſe, dedu&ing out of the loſers goods 
for himſelfe, ſo much as is anſwerable to his pro- 
portion, ſo that he {hall neither be made a cleer 
aver, nor a cleer looſer , but in a certain quantitic 
rateable to his part. 

But this contribution is in that caſe to be made, if 
the ſhip be ſaved ; for otherwiſe if a wrack happen, 


| either before the eje&ment, then whatſoever any 


of the ve&ors or paſſcngers catch, is his own ; nei- 
th:r is there any regard to be had of the loſe of the 
ſhip, or of the goods , unleſs perhaps afterwards 
they be drawn out of the ſea. 

But here we are to note, that neither the things 
that are thus eje&ed , ceaſe tobe the fieft owners, 
neither become his that takes them up; for becauſe 
the firſt owner doth not count them for goods 
caſt away , but ſtill he þeares that mind to them, 
that if he may recover them, he will hold th:m 
as his own goods , and in conſideration of ſo much 
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as afterward he ſhall recover , the contribution jn 
the reſt ſhall ceaſe. 

Neither if the Maſter of the ſhip himſelfe by vio- 
tence of the Tempeſt, ſhall looſe a Maſte or a Saile, 
ſhall he be more allowed therefore then a Carpen- 
ter to whom a houſe is let out to be built, ſhall be 
allowed for his axe or fawe if he breake it. 

Beſide in matters of wrack , there is as it were, a 
contra& between them which have loſt their goods 
by ſhipwrack , and them upon whoſe Lands the faid 
goods are driven, that the ſame be reſtored to them 
or their heires if they come in due time to claime 
the ſame ; and therefore it is preciſely forbid by the 
Law, that no man (ſhall meddle with ſuch as are 
wracked, and ſuch as areproved to have ftolne 
any thing thereout are holden for robbers 3 for 
that ſuch goods being caſt on land, and recovered 
out of the ſex, remaine ſtill his who was the owner 
thereof, and deſcend upon his heire, neither excheat 
unto the King , neither to any other whom the 
King hath priviledged in this behalfe. And therefore 
the Emperour Conftantixe the great, ſaith worthily 
in this caſe ; If any ſhip at any time by ſhipwrack, be 
driven unto the ſhoare, or touch at any land, let the 
owners have it, and #9t my Exchequer meddle with it: 
for what r1ght bath my Exchequer in another mans 
calamitze, ſo that it ſhould hunt after gaine in ſuch 
a wofull caſe as this is? And yzt ifno kindred ap- 
peare within a yeare and a day, or appearing prove 
not the goods ſnipwraked to be theirs, the goods 
come to the Exchequer even by that Law: ſo much 
that law condemneth carclcſneſs, which is written 

* Vigilantibus 
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Vigilantibus & non dormientibus. And with this a- * Mes ſe un 
gree the Lawes of this Land, as taken out of thoſe — _ 
imperiall lawes ; whereby it is ordered that ſuch /:.- * ” 
goods as arc ſaved ovt of the wrack, ſhall be kept 4;,e by Say 
by the view of the Sherife,or ſome other chicf Ofti- que le par- 
cer, and delivered. to the hands of ſuch as are of 7zea que les 
the place where the goods were found, ſo that if *"s ſons 
any ſue for them, and prove them to be his, or ro |" 
have periſhed in his keeping, they ſhall be reftored Giarey 
unto him without delay ; otherwiſe they eſcheat prooxe 25 
unto the King, or to him to whom the King hath Sens deftre 
granted the ſame: And if any convey away any /*s 7 averg 
part of the ſame goods contrary to the law, and bo |** ere 
attainted thereof, he ſhall be awardcd to priſon, and yuh P = ” 
make fine at the Kings will, and yeild damages unto $rature 4. 
the party grieved : and a wreck by the lawes of this Weſtming. 
land, is where all living things within the ſhip do T: cap. 4. 
perith, * bur ifa man, a dog, or a cat doeſcape our ##i' *n es 
of a ſhip it is otherwiſe, —_—_ - 
For matters of contra&, they are: either in the ay 
petitoric, or in the poſſefloric. The Petitorie is Inftitur. de 
where the propertie of anything is challenged, this 7erum di. 
of all other ſuires is the hardeſt, becauſe the proof one F, 
thereof is very dithcill: tor albeit the propertie of O_ ow 
things may be got by many meanes, as well by the ele og 
law Civil), as by the Law of Nations ; yet it is not a rerum de_ 
thing ſo catie to be proved, for that there muſt con» minio. 1, 
cur many things to the proof of a proprrty other= 44eo 7y t0- 
wiſe you ſhall faile in your ſuit, as'in caſe of bar *? #71. C. 


. os : d [- 
pgaine and faile, that there was ſuch a contra& be- ———— 


tween the buyer and the (ler, that there was ci- ſcriptil, be- 


ther money payd for it, or that he that ſold it was ve. 
con- 
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content to take buyers word for it , that delivery 
was made thereof, otherwiſe the property pafſeth 
not, bat onely in ſome few caſes, in which neither 
poſſeſſion nor delivery is required. Laſtly, that he 
which ſold it was rightfull owner of ir, otherwiſe 
can he not paſſe over a thing he had no right 
unto. 

The Lordſhip or propertie of a thing is bipartite; 
for cither it is dire& or full, ſuch as men have 
when they have not onely the thing ic ſelfe, where- 
of they are Lords or Proprictaries, but alſo the uſc 
and comodity thereof ; or elſe it is' profitable, as is 
the hold of Tenants and Farmers , who have the 
uſe, gainc, and pofleiſion of the thing, but the Lord 

property and rent in acknowledgement of his 
right and Soveraignty. 

The Poſlefforie is that right whereby the uſe or 
polſcfſion ofa thiug is claimed of which there be 
three ſorts ; for it is in getring the poſſeſſion of that 
a man hath not, or in keeping of the poſſeſſion of 
that a man hath, or in recovering and regaining of 
the poſſeſſion of that which is loſt. 

The proceeding in all theſe Civile matters , is by 
Libell concluding to the a&ion, the partie agent 
giving caution to proſecute the ſute, and to pay 
what ſhall be judged apgainft him, if he faile in the 
Tate : the Defendant on the contrary part, ſecuring 
his adverſarie by ſufficient (uretic, or other caution, 
as ſhall ſeem meet for the preſent to the Judge, 
that he will appeare in Judgement, and will pay 
that which ſhall be adjudged againſt him, and thar 
he will ratific and allow al that his Pro&or ſhall do 


in 
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in his name ; for to all theſe ends fatiſdation in 
Judgement is, which is nothing elſe bot a courſe to 
 Þ fecure the adverſaric of that which is in debate be- 

I fore the Judge , that on what (ide ſo ever the cauſe 
ſhall have an end,the clients may be ſure to get that, 
which by law ſhall be adjudged unto them. 
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What are the Criminall marine matters, whereof the 


. Law Civile holdeth plea herewith us, and what 
proceeding they have. 

| Nd fo much of thoſe Civile Marine matters 
whereof the Civile Law here in England uiu- 


aly holdeth plea. Now of the Criminall matters 


which belong to that Court, but yet by way of 


Commiſſion from the Prince, and that is that hor- 
. {| rible crime of Piracie, deteſted of God and man, 
q the aCtors wherein Tully calleth enemies to all, and 
f ro whom neither faith nor oath is to be kepr. 
Piracie is called of the Greek word T*igs, which 
| is * Deceptio in Latine , and in Engliſh Decept, for 
h that many times they pretend friendſhip when they 
| intend nothing elſe but robberie and blood-ſhed ; 
or they are ſo termed of the word T#egy, thar is, 
of their wandring up and down, and reſting in no 
pw but coaſting hither and thither to do miſ- 
chick. 

A Pirate is a Sea-thiefe, who for to enrich him- 
{lf either, by ſubtilcy or open force, ſetteth upon 
Merchants and others, trading by ſea, cver ſpoyling 
them 
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lib. off. 
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them of their loading, if they get the upper hand, 
and ſometimes bereaving them of thetr life and 
ſinking of their ſhips. 

The proceeding of thoſe criminal! matters, is by 


accuſation and information, and after by triall of , 


twelve men, upon the evidence, according to the 
fawes of this land, and the lawes of the ancient 
Feudes of Lombardie, where the like tryall is, and 
from whence it ſeemeth this of ours was frft deri- 
ved. But here muſt we note that matters of repriſals 
are no piracies, although many times there fals out 


no leſs outrage in them, for ſpoyling and ſlaying of | 


men, then doth in the other: for that Repriſals are 
done by the Princes commiſſion, granted to the 
ſabje&, for redrefſe of ſame injurice done to him- 
ſelfe or his ſubje&, by ſome other forreine Prince or 
ſubje&, and amends hath been required by law, and 
cannot be had , whereupon licence is given to the 
ſabje& ro relieve himſelf by what way he ca againſt 
the other Prince, or any of his ſubje&s, by taking fo 
much goods of his, as himſelf was indamaged ; 
which courſe is held among Princes, the rather to 
afford Juſtice where it is lawfully demand:d, 
Bartol, l» nullus num.2, C, de Fudeis & Celicolis. 


SECT. 


aud Ecclefiaticall Law, 


SECT. 4. 


That the things which exty aoydinarily belong unto 
the rregry Aon of the Civile Law, are of three 
ſorts, and concerning the firſt, which = 
treaties between Prince and Prince. 


A Nd thus much of the cauſes, which ordinari- 
ly do belong unto the Cogniſance of the Ci- 
vile Law withiin this land. Now it followeth, 
that I ſpeake ſomewhat of thoſe things wherein the 
Civile Law dealeth incidently, and by authority of 
the Prince, and is not the ordinarie obje& of the 
Civile Law, howſoever otherwiſe they cannot be 
handſom]y dealt in, but ſuch as have the skill of the 
Civile Law. 

Whereof there be three ſorts, the ſirſt is matters 
of forreine treatie between one Prince and 2nother, 
the ſecond is the ordering of martiall cauſes, whe- 
ther they be Civile or Criminall in an Army ; the 
laſt is the Judgements of Enſignes and Armes, and 
the deciltons for challenges of rights of Honour and 
precedencic, where any of them is in controver- 
fie. 

For the firſt, whereas all other Nations in com- 
paſſe round about us be governed by the Civile 
Law, and treaties are to be decided by Law ( both 
for thoſe things ' which are in queſtion, and to be 
concluded by | aw, and for thoſe things which are 
determined by conſulcation and agreed upon) who 
is thereto to be choſen rather than a _— ro 
whom 
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whom their Law is known, as well as to themſelves: 
and if perhaps he underſtand not their language 
yet he underſtandeth that language wherein the 
Lawes themſelves are written, and is the firſt rongue 
for treatiſes between Princes & Princes, becauſe it is 
a common tongue to be learned of all the Weſt part 
of the world, & thereby any Prince ſhall rercine his 
own Majeſty in parlying, as it were, in his owne 
languape , and not be forced to ſpeake in an other 


Princes tongue, which, no doubt, is a great difad- 


vantage to him that ſhall treat ; for that every Na- 
tion hath ſome proper 740m, not ſo well diſcerned 
by the book-ſpeaker,as perceived by the Natives of 
the countrey where it is ſpoken , & wherein a ſtran- 
ger may eaſily be deceived. 

How much forreine Princes do eſteem of the 
$kill of a Civilian in theſe matters, it may be under- 
ſtood thereby, that they never for the moſt part 
ſend any Embaſſage for the the treaty of any league 
or matter of commerce, but that one or more of 
them are Civilians. And if the care of theſe things 
be fo great with them, ſurely the eſtimation of the 
ſame ought not to be light with us : for by what 
lawes their leagues and negotiations uſe to be dire- 
&ed, by the ſame muſt ours be ordered, fo that 
for that point, one kind of learning muſt ſerve for 
both 3 for that otherwiſe one Nation will not be 
convinced by the other what their capitulations 
are. 

Surely ſuch as over and beſides their own expe- 
rience, . have the knowledge of the Civill Law, 
have herein a doubl: help above another man that 

; wanteth 
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wanteth the lame, Firſt, their own undeſtanding, 
which for the moſt part is of like proportion as 
other folks is : The 5kill of the Lawes themſelves 
which are a quinteſſence of wit above other hu- 
mane learning, and were either wholy compoſed of 
the mature and deliberate reſolutions of ſuch Em- 
perours as then ſwayed the whole world, or were 
the dooms and judgments of ſuch wiſe men as then 
managed the whole world, and the affaires thereof 
under them. But who, when he ſceth a ſword in its 
(cabard, knoweth whether it will cut or not, al- 
though the forme thereof be a preſumption, that ict 
will ; but, do but draw it out of the ſcaberd, and 
try the blade thereof, -and then (ſhall you ſee the 
ſharpneſs of it: make no application hereof, for 
that my meaning by my words may be well enough 
known, 

But in theſe matters the wiſdome of the State 
knowes beſt what is to be done, and I onely remem- 
ber what other Nations do, leaving the reſt to 
their graveft conſiderations, who by precedents of 
former times, and men of experience, furniſhed 
with cxotick tongues, have carried this part of pol- 
licie very well and fafcly hitherto: but now to the 
ordering of Martiall cauſes. 
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| IWhat are Martiall cauſes, which are the ſecond 
extraordinary matter belonging to the Cogni« 
Jance of the Civill Law with us. 

Artiall caiiſes are either Civill or Criminall, 
whereof both are determinable by the Civill 
| law. A Civill Martiall Cauſe, is where cither the 
| Captaine or the Souldier requireth ſomething that 
| is due , and withholden from him, as his: ſtipend, 
F.dere mi. his apparell, which among the Romans was duc 
litari cgC. twice a yeare, that is, the Sommer apparell from 
eod. tit 1. the firſt day of Aprill to the firſt of September, and 


x2. ff. de their Winter from thence to Aprill ; his diet which 
privilegto 
eterano- . : . . 
= "4 e third ſofter bread , one day wine, another day vi- 
caſtrenſs neger, one day bacon and two dayes mutton ; his 
peculio (& priviledpes cither in caſes of preferrment, as to be 
C. eodem removed from one degree to another, or in caſes of 
ue. b. 12. immunity,as to be freed from all ſervile fun&ions & 
| C. de ero: ae ; _ 
'f --»- mi. 14ndry other like, which a diligent reader may ga- 
F gatione ml 4 Su 5 Jo 
| litaris an- therout of the Digeſt & Code of militarie affaires, 


none (F and other like titles which accompany them. 
 C. deveſt. Souldiers faults are cither proper to themſe]ves, 
[| milllari, gr common with others. 


Thoſe are common with others which other men 
'j fall into, and are corre&ed with like ordinary pro- 
| ceeding, as other crimes of like nature are, as man= 
{laughter, theft, adultry and ſuch like. 

Thoſe are proper which do properly appertaine 
to militarie diſcipline, and are puniſhed by ſome 
unuſuall 


among the Romans was two dayes hard bisket, the 


, 
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unuſuall or extraordinary puniſhment, as are theſe 
not to appeare at Muſters: to ſerve under him he 
ought not to ſerve:to vage or wander long from the 
Tents, although he returne of his owne accord :.to 
forſake his Colours, or Captaine : to leave his ſtan- 
ding : (© fly over toth: Enemy : to betray the 
Hoaft : to be diſobedient to his Captain, Coronell, 
or Lieutenant, to looſe or (ell his Armour, or to 
ſteale another mans ® to be negligent in forage, or 
providing of vituall : to negle& his watch: to make 
a muteny , to fly firſt our of the field, or other like, 
which is delivered in the late cited titles. Concern- 
ing this Arrian who wrote the life of Alexander 
the preat ſaith;Every thing's counted an offence in a 
Souldier, which is done contrary to the common diſci- 
pline; asto be negligent, to be ſtubborne, to be 
floathfull. 

The puniſhments wherewith Souldiers are cor- 
re&cd, are theſe, either corporall puniſhment, or a 
pecuniarie mulR, or in jun&ion of ſome ſervice to be 
done, or a motion or removing out of their places, 
and ſending away with ſhame. 

By capitall puniſkment is underſtood for the moft 
parc death, or at the leaſt beating, unleſs happily it 
be pardoned, either for the unskilfulneſs of the 
Souldier, or for the mutinic of the company, being 
thereto drawn by wine and wantonneſs, or for the 
miſeration or pittie of the party offending. 

All which a wiſe Judge moderateth according to 
the qualitie of the perſon, the quantie of the offence, 


and the opportunity of the time. 
| "” X SECT: 


C. vt nemo 
privalls 
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vel aliens 
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nemint [i- 
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SECT. 6. 


That the third and laſt matter of extraordinary 
Cogniſance in the Civill Law here with us, con- 
cerneth the bearing of Armes, and ranging of 
every man in his proper place of honour : and 
firſt of Armory. 


He laſt extraofdinaric matter that the Civile 

Law Judge dealeth in, is the bearing of Arme, 
and the ranging of every man in his roome of ho- 
nour according as his place requires: and here 
firſt of Armes. For 5kill in Armoric, although ic 
be a thing now almoſt proper to the Heraulds of 
Armes, who were in old time called Feciales, or 
Caduceatores becauſe they were mellcngers of warre 
and peace; either to proclaime the one or de+- 
nounce the other : yet the my thereof we have 
from the Civile Law, ſo that chereby to this day 
they may be dire&:d in their $kill or controled if 
they doe amiſs. 

For b-fides that there are many other places in 
th: law which touch armorie, as appearcth by the 
title: here quoted in the margent, Barthol. himſelf 
maketh a ſpeciall traQate ihercof, and divideth 
the whole :yatter of Armes inc three ranks accor- 
ding io the divers forts of men that bare them : for 
ſome are Armes of ſome publick dignitie and office, 


as the Armes of the Legare, or Proconſull, the 


Armes of Biſhops, the Armes of the Lord Admirall; 
other are Armes of ſpeciall dignities, as Armes of 
Kings 


Wa, —— 8 © 
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Kings and Princes, which no man is to beare or ©-4*fatuis 


paint in his houſe or fluffe unleſs it be to ſhew his 


dutic or fubje&ion thererein, 


The third ſort is, of thoſe which are private 
mens Armes, of whom part have them by the grant 


of the Prince, or by authority of thoſe ro whom 


the Prince hath given power to grant Armes to 


others, as hath the Earle Martiall within this Realm 
of England ; others have taken them by their own 


o& 1magi.. 
nibus us 

nemint [is 
ceat fignum 


ſalvatoris , 


toc. De his 
qui poten- 

tiorum no- 
mine titu- 
los pradiis 


which albeic in former times they might do, as alſo ſuis affi- 
- might take ſich names as every one did like of £*1t-& bi 
(for names and tignes in the beginning were inven» 7, 

ted, for to know and diſcerne one man from an o- SE_ 
ther) and as every man might change his narne, ſo ſanfum. 


% Q 
+ 
, % 
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might he change his ſigne, fo that it were not done C. de inge- 
in fraude and deceit : after it was forbidden: 74s O©ma- 
both that any man ſbould change his name, be- a—_— A 
caufe it was not thought it could be done with any noſcendaff, 
good meaning, and that no man ſhall beare Armes J- rerum 
of his own authoritie ; and therefore Officers were divi/ione !. 
appointed under Princes, (as | have ſaid) who /an2um. 
ſhould give armes to fuch as deſerved well of the © 0* m- 
common-wealth, either in warre or peace: for al- ,,;,;; *. 
beit in the beginning armes and colours were pro+ F. 4epal/is 
per to men of warre, to avoid confaſion in the hoaft, !. fal/i no- 
and to diſccrne one company from another, yet ns. 
when it came to a matter of hononr, it was 6hal- 

tenged no leſs by men of peace,than by men of war; 

for true indeed is that ſaying of Tully, Parva ſrt 

foris —_ nifi eff concilium domi: and the Em- 


rour (peaking of the benefit that Advocaces, and 
uch Yike bring ro States and Common-wealthe, 
K 2 fairk 


L. Advoca- 
t1 C.deAd- 
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faith thus, Advocates which breake the doubtfall 
fates of cauſcs, and with the ftrengh of their defence 


vocatis di. ſundry times, as well in pablick cauſes as in, private, 


verſorum 
judicoram. 


raiſe up thoſe that are fallen, and relieve thoſe 
which are wcaried, do no leſs good unto mankind, 
then if by warre and wounds they ſaved their pa- 
rents 'and countrey : for we (faith he) do not 
count that they onely do warre for our Empire, 
which do labour with ſword, ſhield and target, 
but alſo our Advocates,for indeed the Advocates or 
Patrons of cauſes do warre, who by confidence of 
their glorious voyce do defend the hope, life, and 
poſteritic of ſuch as be in danger : thus ſaith he; 
and thereupon commeth that diſtin&ion ofCaſtrexſe 
peculium, Et quaſi caftrenſe peculium , (1gnifying 
chereby, that albeic Councellours to the ſtate, 
Lawyers, and ſuch like be not a&uall warriers, yer 
they arc repreſentative warricrs, and do no lefle 
ſerve the Common-wealth then they, The Soul- 
dier riſcth betime in the morning that he may goe 
forth to his exploit,the Advocate that he may pro- 
vide for his Clients cauſe : he wakes by the trum- 
pet, the other by the Cock ; he ordercth the battel, 


\ the other his Clients bufinefſe ; he-taketh care his 


tents be not taken, th2 other that his Clients cauſe 
be not overthrown : ſo then either of them is a 
warrier, the one abroad in the field, the other ar 
hom: in the Citic. Beſides Barthol. treateth in thac 
place what things are borne in Armes, either natu- 
rall, as beaſts, birds,filhes, mountaines,trecs,flowers, 
lun, moon, ftarres, or ſuch like :- or - artificiall not 
taken from things exiſtent, as colours, ſimple and 
mixt, 


and Ecclefiafticall Law, 137 


; mixt, divided by halfes or quarters, or by lines di- 
J rc, croſſe , or overtwart, or ſuch other: then 
1 how each of theſe are to be carryed , wherein Art 


muſt follow Nature, that every thing ftgured, be 


| borne according to the nature of that which it doth 


heure, and not otherwiſe: and therefore as in en- 
ignes, flagges, or ſtandards, the ſpeare or ſhaft gocth 
bctore, and the ftreamer or colours follow after, 
lo the face of every creature that is figured or de- 
ſcribed in the banner or hatchment, muſt look un- 
to the ſhaft or ſpeare ; unlefſe a man beare two 
creatures, one looking toward the other, for then 
this obſcrvation hath no place, for vaine it is to con- 
j*ture when things are certaine, otherwiſe it is the 


| nature of the face to go before, and the body to 


follow after : and the like r:aſon is of the parts of 
every creature which is likewiſe borne in Armor, 
which are diſtinguiſhed by before and behinde, 
whoſe fight muſt be ſuch, that the head look to the 
ſpeare, otherwiſe woul4 it ſeem to goe back like a 
Monſter : butif the forcpart alone of any creature 
be borne in a Scucheon , as often-it happeneth that 
men give onely a Lyon,Beare, or Buls head for their 
Armes, then muſt not ihe head dire&ly look unto 
the ſhafc, bur alide : further, every of thele crea» 
tures be ſo deſcribed in the coate,as his vigour and 
generoſity be beſt ſer out , whether it be a herce or 
favage beaſt, or a milde and gentle creature. But for 
colours his rule is, that the nobleſt colour be put 
in the firſt part of the field, howſocver the coat be 
divided, quarter or pale. And of colours the gol- 
den coloyr be,the chicteſt , as that which doth t1- 

K 3 gure 
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gure the Snnne, which is the fountaine of light, 


which is moſt acceptable to every mans eye. The 
next is Purple or Red, which doth figure the fire, 
thatis the higeft and nobleſt of the four Elements, 
and next the ſunne it felfc in dignitic. The third 1s 
Blew, of the Heranlds called Azure, and Ceruleus in 
Latine, which figureth the Aire, which is a clecr 
and tranſpareyt body, and moft capable of light, 
and cometh in nobility next after fire. The fourth 
is White, which cometh necr to Light, and'there- 
fore is more noble than Black, that draweth netr to 
darkneſs, and therefore is the baſeſt of all covulers, 
as every one hath more or lefſe of White or Black, 
ſo either they are nobler or baſer in reputation or 
degree. And thus much in generall as concerning the 
knowledge of Arines- | 


SEC TL, 9. 


Concerning the Places and Succeſſions of Princes, 
and other honourable_Perſonages; and firſt of 
their Places, | 


Ow followeth what the Civilc Law holdeth, 
X:dbam. as concerning Princes, and other honourablc 
37. Perſons, and their ſucceſlions and places, which a 


Hen,6, folk. grave Judge of this Land hath anciently acknow- 
21. Jedged to belong unto the Civile Law, 

By the Civile Law, all power cometh from God, 
as the Scripture teacheth, and among powers the 
two greateſt are the Empire and thePxicfthood ; 

for 
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for asGod hath ordeined the one to rule the out- 


ward man, and to bring all his ations within the 
compaſſe of reaſon, and ſo to cftabliſh common- 
wealths and to order .the ſame $ So allo hath he 
provided the other for the inftruRion of the inward 
man, and the planting of Religion among men. | 
By the Empire , 1 underſtand not onely the 
Empire of Rome, ( which ſometimes bare rule over 
moſt part of the world, at the Ieaft ten mighty 
Kingdomes, which now are grown into particular 
Empires and Monarchies themſelves_; but alio every 
ſeverall Kingdome, which acknowledgeth no other 
Emperour than his ow Soveraigne; for howſoever 
they differ in name and ticle , yct is the office'it ſelfe 
all one : For every one of them is Gods immediate 
Vicar upon earth in their own Kingdomes, for 
matters appertaining to Juftice, Whereupon the 
Civile Law gives them very honourable titles, 
ſometimes tearming them Gods upon earth, for the 
great authority they have over other men under 


— 


God ; ſometimes Minifters of God, for the ſervice fe - " 
they do God in their Common-wealchs ; ſome- Pad oy 73 
times moſt holy and moſt religious, for the care c..cir.13. 
they ought to have about Religion, and correQing C.1. tir. 3. 
of thoſe things which are done againſt the feare of {. 55+ 
God ; for a King onght in all things to propound _ $Es Ba 
the Word of God before him for his rule, and to © ?* 
follow the doarine of the Apoſtles; ſometimes facy E.,1. tie. x. 
are called moſt miilde, becauſe a King in all the /. s. 
courſt of his life, but (pececially in matters of pu- 
niſhment ought to imitate the Grace and favour of Pg _ 
Almighty God, IM 
K 4 Although 


L.fin. C.de 
ver. ſignif. 
c. de digut- 
tat.1.8.lib, 
I 2. 
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Although the Emperour or King be reckoned | 
among his Nobilitic,becaufe he ſhould not bee puft 
ap with the glarie of his place , and conceive he | 
were of a more excellent monld then the reſt, when 
indeed we are all one, and the felfe ſame clay ; 
yet he is both by the ordinance of God and man 
&s umpiyuy (as the Apoſtle termes him) among 
them, that is, one who is ſupreame Soveraigne a- 
bove the reſt, and whom they ought in all things to 
obey, (o it be not againſt the Law of God,and com- 
mon ſuſtice ; for himſclte is inſteed of the whole 
Law , yea he is the Law it (clfe , and the onely in- 
terpreter thereof, as in whoſe breaſt is the whole 
knowledge of the ſame ; which albeit the Doors 
do hold with a qualification, as thereby underftan- 
ding not onely the Princes perſon, but alſo hiz 
Chancellours, both which put rogerher, make up a 
perte& ſtate of a Prince : yet foraſmnch as all char 
benefit of wiſedome and government that cometh 
from them unto the Common-wealth, is principa'ly 
derived from the Prince as from the head, who hath 
vouchſafed to make them, as it were, members of 


| his body, and ſo by them to derive the power of 
his government unto all ; it may be rightly ſaid char 


in the Princes breaſt reafteth the fullne's of a'] 
knowledge, for the well ordering of his common- 


| wealth ; for what they ſee, they ſte for him, what 
; they heare they here for his uſe, what they under- 
- fand, they underſtand to do him ſervice, and fo 
. conſequently of the reft of the a&ions of the minde 


and body, they obey the Prince as cheir Sove- 
raigne : ſo then as the Prince hath the primacie in 


the 
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thoſe which governe under him , governe by , and 
for him ; ſo alſo hath he the precedencie , and pro- 
tocliſy , or forciitting in all afſemblies:.before the 
rett , and ſuch other as have precedencie or forcfit- 
ting , have it by the Princes indulgencie. 

Next unto the Prince is his Queen , who ſhineth 


by the beams of her King,and hath the like prero. C.7.tit.z9; 
eative as himſelf hath. Afﬀeer them comes next in {-3-inprin- 
place the the Kings Children , becauſe children in a ©: 


ſort are partakers of their Fathers dignity ; but yet 


among children there is a difference , that the male 


be preferr'd before the female , and among thoſe 
which are males , the eldeſt have the preheminence 
in going , fitting , ſpeaking, and other like matter of 
refpe&. Afﬀer the Kings Children follow in the 
next rank Dukes, after them Marqueſfes, then Earls, 
fourthly Vicounts , and laſt Barons; all which have 
dignities either heritable , or granted by the boun- 
ty of the Prince ,, whereupon their-nobility is foun- 
ded, and whereby they onely and no other are to 


be accounted Peersofthe Land, Among theſe, for 

courteſy ſake , are reckoned ſuch as deſcend of No= | ,, c, 4 
ble Houſes, every one according to his degree, un- dignitar. 
till the third generation: and the daughters of theſe /ib. 12. 


great Houſes , ſo long as they marrni to. any that 
are in degree of Peers , retcin their fathers dignity, 
bur if they marrie under the degree of Peers, then 
they loſe their fathers place , and follow the degree 
of their husband'; which notwithſtanding is in pra- 
Aice otherwiſe hcer' among us , but without any 
warrant of Law. Thelike is of the Widowes of the 


I41 
I the government of his common-wealth , and all 


Peers, 
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L. Mulieres Peers, who while they live ſole and-tmmarricd , re- 
ri 5, - tcin the nobility of their husbands; but ir they mar 
a e"'4; Ty, then they follow the condition of their ſecond 
equcftri dj. Þusbands, be It honourable or otherwiſc, 
gniter. 1, Next in place after Peers come Knights , whereof 
xnic. lib. Cujacius following the moderne French Heraldrie, 
I22 _ maketh three forts ; one whereof hee calleth Che- 
hg yen valliers , the other Bannerets , the third Bachilers, 
bl Lo but ſetteth down no proper difference of the one 
from the other ; and therefore | leave that to bee 
enquired of thoſe , which {hall be curiovs thereof, 
E. cam te. Among the Romans , for ought that I have read, 
| cg Ni* there was but one order of them , and they were 
3% aan next in degree to the Senatours themſelves , as with 
as they arc to the Peers. 

Retween. Knight and Doors of the Law, hath 
ever been queſtion for precedencie, fince cither of 
them hath bevn in credit in Common- wzals,as ma 
appar both by the compariſon that Tally maket 
berween Lucixs Murena , a Knight of Rome, and 
Publ, Sulpitius a Lawycr, cither of them ſtanding 
for the Conſulſhip, in his eloquent Oration made 
for Murene, and many difpates of Bayto! and Bal- 
dus , arguing the cal(e to and fro, which although it 

be yer diſpnable in forrein Countrics , where the 
Civile Law is in credit ; yet here among us where 
all preferment is taken from it , and the Profefſours 
thereof are ſhut up, as it were, into a narrow cor- 
Chafſanens ncr of their profeſſion , it is without controverſie, 
bois and the priority thereof indubirable : but yet this 
aundi ib, 18 the refolution of thoſe which are Icarned in this 
9 point , that in ſuch a&s as concern learning , a Do- 
4 th Qor 
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foris to bee preferred before a Knight, but in 
that concern military knowledge , a Knighr rakes 
place before a Do&or : butin other as which are 
neither proper to the one, nor to the other; firft arc 
referred ſuch Doors as attend about the Prince 3 
Econdly ſuch Knights as waitc apon the Prince ; 
thirdly fuch DoRors as being not about the Prince, 
are excellent in learning 3 ory come Knights 
without any place of preferment ; laffly Doors of 
meancr gifts and place. 
Although by the Civile Law there be no Gentle» 
men of title under Knights, bur all the reft went un» 
der the name of people , yet in other common» 
wealths there are, and with ns beegeven in this rank, 
which have names of preheminence , whereby the 
arc in degree above the reſt ; as with the Fein 
there are les Gentilhomes, and le Gens de ordinances, 
and with us are Squiers and Gentlemen, all which 
ive Enſignes or Coat-Armours , and thereby are 
iſtinguiſhed from the meaner lc: in which re- 
fpe& Bartol calleth them Noble, but yet of a weak Bartol tra- 
nobility , for that it hath no ſurther prerogative in #at. de1n- 
it,than that it makes them differ from the baſer ſort /£"- 
of people. | * Andſoir 
Of theſe ewo ſorts of Gentlemen with us , the Tight have 
Squier hath the priority , * who ſecms by the com- — - 
mon name wee give him in Latin , to have had game * for 


: 1s chough we 
now call this kinde of Gentlemen an Eſquier,yet our Anceſtors called 
ſuch a one Scy/d-cnapa,a ſhield-kngve, that was the knave (or as wee 
ſay now, the boy or ſervant) that uſcd ro bexr a Shield or other Ar- 
mour ofcer his Maſter in the wars : and this is anſwerable to rhe Latin 
Armiger , & to the om of the dignity; whereas rhe word Eſquier 
( which we now uſe ) from the French » properley noterh ggother 
thing. L, 1. c, de dignitat. lib. x0, (9 12, 


Homer, ll. 


Plin. l.3s5. 
natar. hiſt. 
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his origen , either for that hee carried the Armor 


of the King , Nuke , or ather great perſonage , as | 
wee ſee not onely in holy Scriptarcs Saul and Fo- | 
nathan had their Armour-bearers ; but in Poets | 


and other prophane ftories , Patroclus was Achilles 
Armour-bcarer,and Clitus great Alexanders: wheres 
upon ſome write that 6Tazqvs ſive 6TAogogys , which 
is he whom we call Armiger in Latin, is a foote- 
man,that with a ſpear , ſhield, or head piece, fol- 
loweth an armed Knight in battaile, or rather as 
ſome other ſuppoſe, it is the footman himſelf armed 
in the ficld : howſoever the word be taken, this is 
ſure, that theſe were men of good account in the 
old time , as thoſe which won themſelves credite 
out of warre, and ſo their eſtimation remained in 
their poſterity ; and as thoſe were in time before , 
fo arc theſe which arcin our dayes, as deſcending , 
for the moſt part, from their worthy Anceſtours, 
There is. no dubbing ar creating of theſe by the 
Princes hand, or him to whom the Prince hath gi- 
ven authority , as it is in the creating of the Not A 


lite, and the making of Knights , but eyery onc 
- whom the Captain hath vouchſafed rhat ſervice, is 
| by the ſervice it (elf a Squier ; and that not onc- 
 Iy bee which hath done the ſervice in warre, bur 


alſo ſuch which have done any. equivalent (ervice 


' In peace, as Lieutenants,and Sherifes of Shires, and 


Juſtices of Peace within their County : for even in 
this , as in,other Promogons hath that diſtin&ion 
of the Law place , of Crafirenſis peculii , & quaſi 
caſtrenſis , whereby ſervice of the Common-wealth 
at home, is'leyelled and made equall with m__ 

| broad. 
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{ broad. Gemilemen have their beginning cicher of 
J blood,as that they are borne of workhiptull parents, 
q or that they have done ſome rhing worthily in 


peace or warre, whereby they deſerve to bear 
Armes, and to bee accounted Gentlemen, for hee 
is a 5's ntleman who is commonly ſo taken and re- 
pnted. | 

And this is the laſt and loweſt order of them to 
whom Law doth allow any challenge of preceden- 


cle, 
SECT. $. 


Concerning the. Succeſſion of great Perſonages in 
their places of Honour. | 


Ow it followeth , that I ſpeak ſomething al- 
VN ſo , how great perſonages 'one' ſucceed an 
other in their places of honour. 

And firſt, to begin with the Empire it (elf, as the 
greateſt earthly -dignitie under God , albeit in the 
beginning it were raiſed up by no right, but by u- 
ſurpation , FulzsCeſar changing the former go- 
vernment of the State, and challenging to himfelt 
the whole managing of the ſame ; yet after it came 
to an orderly courle, infomuch as hee that had the 
preſent poſſeſſion of it , diſpoſed it to his belt liking 
by his laſt Will and Teſtament, So Fulis himſelf 
deviſed it to Ofaviwms his ſiſters ſon : and albeir 
that deviſe took not &fte&, by reaſon of che treaſon 
that was wrought againſt Fulius his own perſon, fo 
that- Offavins was fain to recover it by an her 

righg 
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right , even by the death of Lepidus and Antoning 


his collcagues in office ; yet that very Will of Fulius 
gave a pretence to Ofavius, who after was called 
Auguſtus (becauſe hee did increaſe the Empire with 
many worthy ViRotics) to ſtand for the inheri- 
tance of the Empire; in confideration of which ritle 
the Senate and people of Rome more caſfily ſaubmit- 
red themſelves unto his government, Auguſtus in 
fike fort bequeathed it to Tiberims , and Tiberius to 


Cajus : and (o it came from one to an other, until} 


* ſome of them by cruelty and licentiouſneſle of lite, 


became fo odious to God and man , that the people | 


roſc againſt them , and bereft them of that liberty, 
which they had preſcribed in appointing of 
their Succefſors , and ſomewhiles themſelves, 
and ſomewhiles the Souldiers made choiſe 
of whom they thought good , or by whom 
thcy thoughe beft ro be rewarded. And thus 
the right of Succefſion wnto the Empyire, was 
coſt up and down thany hundred years berwhxe In- 
heritance, Bzqueſt, and Ele&ion, uncill at the laſt, ir 
came unto that eſtabliſhed tate, as row it is in, and 
ſerled EleFours of the Empire , to often as it hap- 
pened to be voide. Succeltion in Kingdomes , in 
moſt part of the world, in former time harh bcen, 
and at this day is by of bloud,. ( a few onely 
excepted , which are Ele&ive, as the Kingdome of 
Poland is at this day ) and in Sucecffion the eldeft 
Sonne taketh place before the reſt 3 and if there be 


no heir male, ther the cldeft daughter fucceedeth/in- 


the Kingdome, and her iffae : for Kingdomes (as 
alfoſacceflion in other dignitics Y are ay 
| n 
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And yet France (to exclude Edward the third from 
the inheritance of the Crowne thereof, who deſcen- 
ded of Iſabel the fifter of Charles the fair, and ſo was 
next heire male unto the Kingdome of France ) al- 
caged tor themſelves the Law Salick,, pretending 
none which claimed by the woman , albeit he were 
the next heire male in blood , was to ſucceed, as 
long as there were of the male line alive , how farre 
ſoever they were off in degree from the laſt King de- 
ceaſed. Bur this is but a meer device of the French, 
fathered upon ſome rotten Record of that part of 


J their Nation , called Sali: ; of whom otherwiſe 


they have nothing memorable to ſpeak of, as being 
the baſelt Nation among them all,of whom they re 
port their people to have bin compounded; but this 
deviſe {crved their turne then , whether it were an- 
cient!y invented, or newly coyned. But howſocver 
they oppoſe themſelves againſt womens govern- 
ment , as Bodine their countrey-man hail of hte 
fretched our the ftrengrh of his wit to deviſe rea- 
ſons again!t the government of that (exe: certain ic 
is , thatthe Law of God hathallowed ic,as it ap- 
peareth :n.the example of Debora, who being a Pro- 
phetelſe , governcd Wrael fortic years, and by her 
dire&ion got the Iſraclites a mighty vi&tory over 
Siſere the Caprain of the hoaſt of Fabin : and wee 
among otker Nation , have found by experience, 
gunaicocraty or womens government is nothing ſo 
unfortunate , as Bodine would make ns belceve ic is. 
For both in onr Jate Queen, and alſo in her fifter , 
{except only the caſe of Religion, wherein ſhe fol- 
lowed the error of the time , and was carried away 

more 


Bodin. lib, 
6der epub, 


148 Aview of the Civile 


more with zeal then knowledge , and thereby is 
more to be pittied then to be envied ) what is in 


their government, the wiſeſt Man-Prince in the | 


world would not deſire to be in his own Regi- 
ment ? for what is cither in their private carriages, 
( fo you give no care to virulent and malitious 
tongues , who report ſurmiſes for ſubſtances , and 


tales for truths) or in their publicke government, | 


(fo you lay not other mens faults to their charges ) 


that any man may juſtly blame ? For that I may 


paſſe over the reſt of their Heroicall vertoes , fit for 
women of their State (ſpecially the late Queen, who 
was peerlefſe among all Queens that ever went be- 
fore her, and unmatchable,as I verily doe believe, by 
any that ever ſhall ſucceed her? as their magnanimi- 
ty whereby they ſubdued , not only their domeſti- 
call cnemies, but vanquiſhed even their forrain focs 
were their. defignements never ſo dangerous , not 
ſhewing any token of diſcouragement , cither in the 
treaſonable attempts of the one, or in the malitious 
complotments of the orher. 

What an excellent work of Mers was that , that 
then when all her neighbour Kingdomes ronnd a- 
bout here drunk with the cup of the fornication of 
the whore of Babylon , ſhe alone came out of Baby- 
loz , and fo continued conſtant to the end, manger 
the threats of the red fhery Dragon , and the floods 
of water he caſt out of his mouth after her £ How 


excellent did ſhe ſhew her (elf in thoſe two vertues - 


which doe chiefly preſerve Princes States , thart is, 
Mercy and Judgement, the Records of her time 


doc ſhew , ſo that I may ſpare to remember any by 
name, 
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name , which happily would not be well taken. 
And yet, truth itis, that mens government is 
more agreeable to Nature, then womens is, whom 
God in the beginning put in ſubj<e&ion under man, 
and who. for the moſt part are by nature weak in 
body , and thereby unable to put in execution the 
great affairs of a Kingdome, and unſctled in Judge- 
ment , and ſo hardly can determine that which is 
right , and ſettle themſelves thereupon : yet by the 


' F numeration of certain ill governing Queens, to con- 


clude a generality againſt all government of women, 
is but an ill kind ofarguing ; for even by the like rea- 
ſon a man might.conclude agaMnſt Kings, of which 
forc, although there hath been many good , whom 
God hath uſeU as inſtruments to worke great good 
unto people in every Kingdome , yet more of them 
have been evill, as the Stories of every country will 
ſhew; and to abridge God of his power, that hee 
cannot as well governe by a woman as by a man, 
when it is his good pleaſure ſo to doe , were great 
injury to God, and a great diſcredit to all woman 
kind : but tp return thither where 1 left. 

In ſucceſſion of Kings a queſtion hath been , 
where the King hath had ſons both before hee 
came to the Kingdome and after , which of 
them is to ſucceed , hee that was born be- 
fore the Kingdome , as having the prerogative of 


his birthright, or he that was born after , as being #erodos, 
brought into the world under a greater planet then > . I, 
the other, neither hath there wanted reaſon or ex- HOO , -< 
ample for cach fide to found themſelves on: for Xer- ;, vita 4ra 


xes the ſon of Darius King of Perſia being the eldeſt raxeray. 
L 


birth 
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birth afcer his father was enthronized in the King. 
dome , carried away the Empire thereof from his 
brother Artemines or Artobaz,anes born before his 
father came to the royall poſſeflion thereof : ſo Ar- 
ſeces the ſon of another Darius born in the time of 
his fathers Empire carried away the garland from 
his brother Cyrus born before the Empire: fo Lewes 
Guicciard, Duke of Millan born after his father was Duke , was 
{.1. Hiſter. preferred ©o the Dukedome, before his brother Gal- 
Blonds J{jafius burn before the Dukedome. But theſe exam- 
_ ** ples notwithſtanding, and the opinion of ſundry 
Mich. Ri. Doors to the contrary , common uſe of ſucceſſion 
tis 1. 2. de In theſe latter dayes hath gone tothe contrary , and 
regib. Hun- that not withont good reaſon : for that it is not 
gar. Sigeb. meet , that any that have right to any ſucceſſion by 
in Crotlc. the prerogative of their birth-right ( ſach as all cl- 
der brethren have ) ſhould be deſpoiled thereof ex- 
cept there be fome evident cauſe of incapacity to 

the contrary. 
Bartol,l. ſs Beſides, ſundry contentions have riſen in king- 
6, + 42nd domes between the ifſue of the eldeſt Sonne of the 
— rr; King, dying before his father , and the ſecond bro- 
primogeniti ter ſurviving the tather, who ſhould reign after the 
filii non ex» father , the Nephew callenging the ſame unto him, 
cladunt ſe-. by the title of his fathers birth-right, and ſo by the 
cundogent yay of repreſentation ; for the eldeſt Son, even the 
& 1. /115-;, tarher yet living, bears the perſon of the father,how 
g poſt _Y much then rather his father being dead ? Where- 
mis l. in vponthe Law cals as well the Son Filius familias , 
ſuis. as the father Paterfamilias, for that the Sonne, even 
durivg th: fathers life, is as it were Lord of his fa- 
thers ſtate : the other claiming as eldeſt Son _ 
ather 
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father at the time of death ; upon which title,in old 


tim: there grew ia. controverſy between Arevs the ]. 


ſon of Acrotarus , eldeſt ſon to Cleomines, King of 


Lacedemon , and Cleomines ſecond ſon to Cleomines, 
and uncle to the faid Arens , bar after debate there- 
of , the Senate gave their ſentence for Areus right, 
againlt Cleomines : befides Eunomus King of Lace- 
demon having two ſons, PolydeGies and Lycurgu, Po- 
tydefes dying without children, Lycargus ſucceeded 
in the kingdome , bur after that he underſtood Po- 
lydeftes widow had a childe , he yeilded the Crown 
to him : wherein he dealc farre more religiouſly 
then either did King Fohx , who upon like pretence, 
not onely pat by Arthur Plantaginet his eldeſt bro- 
thers ſon , frem the (ucceffion of the kingdome , but 
alſo, moſt unnaturally, took away his life from him; 
or King Richard the third , who moſt barbaroully, 
to come unto the kingdome , did not onely lay his 
two innocent Nephewes , but alſo defamed his own 
mother , inpublithing to the world , that the late 
King his brothar , was a baſtard, Our Stories doe 


; not obſcurely note , that a controverſy of like mat- 


ter, had like to have grown between Richard the 
ſecond ard Fohx of Gaunt his uncle, and that he 


| had procured the counſell of fundry great learned 


men to this purpoſe , but that hee found the hearts 
offundry Noble-men of the Land , ( and ſpecially 
the Citizens of London) to be againſt him ; whert- 
upon hee delifted from his purpoſe , and acknow- 
ledged his Nephewes right. - Yet notwithſtanding, 
when as Charles the ſecond King of Sicite departed 
this life, and left behinde him a Nephew of Charts 


bw DB is 


P arſania 
lib.3, His 
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Plutarch 
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Vicerius in 
Wia Hen. 7 
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his cldeft ſon,furnamed Martellus, and his younger | 
fon Robert , and the matter came.in queſtion which | 
of them ſt ould ſucceed, Clement the fifth gave ſen- * 
tence for Robert the younger ſon of Charles decea- *} 

of Mattellus , being Nephew to 
his Grandfather , and ſo cauſed the ſaid Robert to | 


ſed, againſt the ſon 


bee proclaimed King of Sicile ; which was done ra- 
ther upon diſpleaſure , that Pope Clement conceived 


againft the Emperour Frederick, , then that there | 
was juſt cauſe ſo to doe. And yet Glanvilhan old re- | 
verent Lawyer of this Land, and Lord chiet Juſtice | 


under Heary the ſecond , ſeemeth to make this que-= 
ſtionable here in England, who ſhould be preferred, 
the Uncle or the Nephew. 

And thus much of ſucceſſion of Kings , whercin 
the eldeft among Males hath the prerogative , and 
the like in Females, if there be no Male : for that a 
Kingdome is a dignity undivifible, and can come 
but to one, be hee Male or Female ; for that other- 
wiſe great governments would ſoon come to ſmall 
Rules and Territories. 

And the like chat js ſaid of Kingdomes , is to be 
held of all Dignities under Kingdomes , where the 
e|deſt ſon is to be preferred before all his other bre- 
thren, and they ſuccefſively one before an otber , if 
there be no ifſue left of them that goe before ; and 
the Male line is to be preferred before the Femi- 
nine, and the Feminine before all the reſt of the 
kinred , ſo it be not a Maſculine Feud, and the ame 
intailed upon the heir Male. | 

And thus farre, as concerning the matters where- 
in the Civile Law dealeth dire&ly or incidently 
within 
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| vithin this Realme. Now it followeth,, to ſhew 
J how much of all thoſe Titles of the Canon Law, 
] which have been before ſet down , are here in pra- 


Rice among us. 


A— 
In 
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Concerning the uſe which the Canin Law hath in this 
Realm : That ſome Titles thereof are abloliſhed 
onely individually, and ſome other are altoge;her, 


before have been recited , ſome are out of 

uſe here with us in the {ingular or Indivi- 
duum, by reaſon of the grolſe Idolatry they did con- 
tein in them; as the Title of the Authority and uſe 
of the Pal, the Title of the Maſe, the Title of Re- 
liques and the worſhip of Saints, the Title cf Monks 
and Regular Canons,the Title of the keeping of the 
Eucharift and Cream,and ſuch other of like quality : 
but yet are reteined in the generall : for in Read of 
them , there arc ſubſtituted in their places holy 
wor{hips , tending to the like end of godlineſſe thoſe 
other ha pretend , bur void of thoſe ſuperſtitious 
means the other thought to pleaſe God by 3; and fo 
in ſtead of the Mafſe , hath come in the holy Com. 
munion 3 and in place of worthipping of Saints, hath 


ſucceeded a godly remembrance , and glorifying of 
_ God 


© F thoſe Titles of the Canon Law , which 
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God in his Saints , and ſo of the reſt, whereof there | 


is any right uſe within the Church, 


Some other are out of uſe as well among the Ci- # 
vile as Criminal! titles, becauſe the matter that is | 
therein treated of , is known notoriouſly to belong | 
to the conuſance of the Common Law at this day, ' 
as the Titles of Buying and Selling, of Leaſing, Let- } 
ting,and taking to Farme,of Morgaginp, and Pledg- | 
ing, of Giuing by decd of gift , of DeteCing of Col- ! 
lution and Coſenage, of Murder, of Theft, and re- * 


ceiving of Theeves, and (uch like, 


SECT. 2. 


That the Titles laſtly mentioned, did anciently belong 
unto the Court Spirituall , and the reaſons which 


moved the Author ſo to believe: The firſt Reaſon, 


Nd yet, I donbt not , but even theſe matters, | 
as well Civile as Criminall , or moſt of them, | 
were anciently in praiſe , and allowed in Biſhops | 
Courts in this Land, among Clerks, to the which 1 | 


am induced by three Reaſon : Firſt , that I finde not 


onely the forrein Authours of the Decretals, but al!- | 


ſo the domeſticall Authours of the Legarines , being 
all moſt excellent wiſe men , as the Stories of their 
ſeverall ages do report to have enafted theſe feverall 
conſtitutions, and to have inſerted them , not onely 
in the holy body of the Canon Law , but alſo in the 
body of the Ecclefiaſticall Lawes of this Land ; and 
that ſome wiſe men , ſundry years after their ages, 
doe writc and comment gpon the fame , as things 
CX+ 
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expedient and profitable for the uſe of the Church, 


q and the government of the Clergie in thoſe dayes ; 
J neither of which , 1 doe preſume, they would have 
1 done , if in thoſe ages there had not been good uſe 


q and free praQtice of them, 


SECT. 3- 
The ſecond Reaſon. 


Econdly, that 1 finde in the Code of 7uTinian, 
Ob; ſundry Lawes,fome of his own making,ſ{ome 
others of vo fo Emperours before his time, even 
from rhe dayes of Coxtantine the great , Biſhops in 
their Epiſcopall audience had the praRtce of theſe 
matters, as well Criminall as Civile; and to that end 
had they rthcir Officials or Chancellours,whom the 
Law calleth Ecclefiecdici , or Epiſcoporum Ecdici, 
that is, Ghurch-Lawyers , or Biſhops-Lawyers, men 
trained up in the Civile and Canon Law of thoſe 
ages,to direct them in matters of Judgement, as well 
in Ecclcfiaſticall Criminall matters, as Ecclctiafticall 
Civile matters. 

And that theſe which now are Biſhops Chancd- 
lours, are the very (elf ſame perſons in Othce, thar 
anciently exerciſed Eccleſiaſticall Juriſdition un- 
der Biſhops , and were called;Ecc!efiecdicz , it may 
aopear by chat which Papias , an old ancient Hiſtu- 
riographer cited by Gothofred , in his Annotations 
upon the foreſaid LawOmnem in the Code,and title 
de Epiſcopis and Clericz , and upon the $. Pretereg, 
writcth of chem, who faith thus, That Ecclefiecdzc; 


Gloſ]. in 


Clement. 2. 
de Reſcrip. 
Baldus |. 


al:iquando 


Fr. de officio 


Proconſu- 
Iis 


Variaram 
reſolut. c. 


| Co) num.4. 


Shrozius 
lib.1. de 


Vicario; 


Epiſ. 9. 46. 


num.?, 4. 


12. (9 13, 
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or Ecdic: were thoſe that were aiders and allifters 
to the Biſhops, in their Juriſdi&ions , not aftri& or 


bound to one place, but every where through the | 


whole Diocefſc,ſupplying the abſence of the Bithop, 
which is the very right deſcription of the Biſhops 


Chancellours that now are ; who for that they car- | 
ry the Biſhops authority with them every where, | 


for maiters of ſuriſdifion , and that the B. and 


they make but one Conliſtory , are called the Bi- | 
(hops Vicars generall , both in reſpe& their autho- | 

h ic ſelf throvghout the whole Dio- | 
ceſſe, and alſo to diſtinguiſh them from the Com- | 


rity ſtretchet 


mifſaries of Biſhops, whoſe authoriry is onely in 


ſome certain place of the Diocefſe, and ſome cer- | 


tain cauſes of the Juriſdi&ion , limited unto them 
by the Biſhops, and therefore are called by the Law, 
Fudices or Officiales foranei , as if you would fay ; 
Officiales a(trifi cuidam foro Fate tantam. 

So that it is a very meer conceit , that a certain 
Gentleman, very learned and eloquent of late hath 
written, That Chancellours are men but of late up- 
ftart in the world,and that the ſloth of Biſhops hath 
bronght in Chancellours , whereas in very deed, 
Chancellours are equall , or neer equall in time to 
Biſhops themiclves , as both the Law it ſelf, and Sto- 
ries doe ſhew : yea Chancellours are ſo neceſſary 
Othciers to Biſhops , that every Biſhop muſt of ne- 
ceſſity have a Chancelour ; and if any Biſhop would 
ſeem to be ſo compleat within himſelf , as that he 
ne:d not a Chancellour, yet may the Archbiſhop 
of the Province wherin he is , compell him to take 
a Chanccllour, or it he refuſe ſo to doe,put a Chan- 

ccllour 
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ccllour on him : for that the Law doth preſume, 
itis a matter of more weight than one man is able 


J to ſuſtaine to governe a whole Dioceſſe by him. 


ſlfe alone ; and therefore howloever the nomi- 


& 


nation of the Chancellour be in the Biſhop, yet his Heſtienſis 
authority comes from the Law, and therefore he is in ſumuſe 
no lefſe accounted an Ordinaric by Law, than 4e fic 
the Biſhopis. But truth it is, not the (ſloth of %'carii nu- 


Biſhops, but the multitade and varictic of Ec- 
clefiaſticall cauſes brought them in, which could 
not be defined by like former precedents, but 
needed every one almoſt a new decition. And 
the reaſons why Princes in the beginning granted 
to Clergic-men thre: cautts and their Conliftoriesz 
(for from Princes were derived in the beginning 
all theſe authorities, as alſo the Religion ir ſelte 
is ſceled and prote&ed in Kingdomes by Princes,bee 
fore tnere can be had a free paſſage thereof) were. 
Firſt that Clergie-men thereby might not be drawn 
from their prayer and exerciſe of divine ſervice, 
to follow matters, of ſuits abroad. Secondly, that 
they were like to have a more ſpeedy and better 
difpatch , and more indifferency before a Judge of 
their own learning, than before a Judge of another 
profeſſion ; for this is true, and cver hath becn, and 
I feare ever will be unto the end, that is ſaid in the 
Gloſſe, and is in common ſaw, Laici opido ſemper 
infeſti ſunt Clericis: Laſtly, the Clerks ſuits and 
quarrels ſhould not be divulged and ſpread abroad 
among the Lay people, and that many times to 
the great difcredit of the whole profeſſion, ſpeciall 

in criminall matters, wherein Pcinces anciently ſo 


much 


mero 2. in 


fine nomi. 


nationem 

ab E piſc. 
poteſtatem 
vero d jure 
reciÞiunt, 


Glanvill I. 
2. caÞ.15. 
de Legibus 
Anglia. 


Jdem lib, 
| 3 cap. 2 $, 
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much tendered the Clergie , that if any man among * 
them had committed any thing worthy of death, or | 
open ſhame, he was not firſt executed, or put to F. 
publick diſgrace, before he was degraded by the |} 
Biſhop, and his Clergic, and ſo was executed | 
and put to ſhame, not as a Clerk, but as aLay | 
malefa&or ; which regard towards Eccleſiaiticall | 
men , it were well it were ſtill rereined, both be- | 
cauſe the conſideration thereof is reverent, and *! 
worthy the dignity of the Miniſtrie, whoſe office is 
moſt honourable, and alſo for that it is more anci- | 


ent then any Papiſticall immunity is. 
SECT, 4 
The third and laſt Reaſon. 


He third reaſon that moves me to believe, that 

theſc Titles ſometimes were here in exerciſe a- 
mong us in Ecclefrafticall Courts, is, that 1 find 
Glanvill, who himiclfe lived under Hexry the (e- 
cond, and was Lord chief Juftice of England in his 
ſort to the Eccleſiafticall Courts, the plea of Tene- 
ments, where the ſuit is between two Clerks, or be- 
tween a Clerk and a Lay man, and the plea is, De 
libera eleemoſina feodi Eccleſiaftici, & nou petitur 
inde recognitio, whether the frank fee be lay or Ec- 
clefiaſticall : where alſo is further added, that if it 
be found by the verdiCt of legall and ſufficient men, 
that it is Eccleſiafticall fee, it ſhall not hereafter be 
drawn to Lay fee, no though it be held of the 


Church,by ſervices thereunto duec:and accuſtomed: 


ſecondly 
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will ſue for the fame in the court Chriſtian,or in the 
ſecular Court : For faith he, it pertaineth ro the 
Eccletiaſticall Courts to hold plea of dowries, which 
he calleth Maritagia, itfo be the plaintif ſo make 
choice of thoſe Courts, for the mutnall aftance 
chat is there made between the man, and the wife, 
for marriage to be had between them, and there is 
a dowry promiſed unto the man by the womans 
friends, neither ſhall this plea be carried unto the 
remporall Courts, no though the lands be of Lay 
fee, ſo that it be certaine the (uit is for a Dowry, 
bur if the ſuit be againſt a ſtranger, ir is otherwile: 
Againe the Kings prohibition fo biding the Clergic 
the dealing in many things which are of Lay fee,for- 
bids them no one thing that is of Ecclehafſticall fee, 
and to ſhew the Princes meaning preciſely therein, 
that it was not his intent by thar Prohibition to re- 
ſtrain the Ecclefiafſicall Judges for proceeding in- 
matters of Ecclefiafticall fee, he ſets down in very 
tearmes theſe words (CRecogniſances touching Lay 
fee) as though he would hereby lignitte to all men, 
that he would not tonch matters of FEccleſiafticall 


fee, which did then wholy and properly appertaine 


to the triall of the Chritian Court, as hath been 
before vouched out of Glanvill; who for the place 
he then held, may be thought to have known the 
Lawes of England, as then they ſtood, and the right 
interpretation thereof, as well as any man then, or 
now 


159 
ſecondly, whereas land is demanded in marriage by Idem lib.7. 
the husband or the wite, or their heire, and the £P- 18. . 
J. demand be againſt the givcr, or his heire, they it 
J ſhall be at the choice of the demander, whether he 
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now living. And yet becauſe there were ſome things 


of Lay fee, which the'Clergie then had cognizance | 
of, and as yet have in ſome meaſure ; as cauſes, and | 


matters of money chattels, and debt, riſing out of 
Teftaments, or Matrimonie, becaoſe he would haye 


whatſoever belonged to the Clergie to be andoub. | 
ted, excepteth them from thoſe things which be- | 
long to the Crown and dignity , and leaveth them | 
to the ordering of the Chriſtian Courts ; which is | 
nothing elſe but an affirmance of that which Glayx- | 
vill and the reſt of the ancient Engliſh Lawyers, | 


Braton and Britton (aid before. 
Adde hereunto the provinciall Conftitution 


Fterne de pxnis, made in the dayes of Henry the | 


third, which plainly ſhewes, that in thoſe dayes all 
perſonall ſuits between either Clerk and Clerk, or 
between Lay-men complaynants, and Clerkes de- 
fendants ( for ever the Plaintife muſt follow the 
Court of the Defendant,which to the Eccleſiafticall 
men then was the Eccleſtaſticall Court) were tryed 
by the Spirituall Law, and not by the Tempora!l 
Law : which pra&ice for that it doth accord with 


. the judgement of thoſe ancient Lawyers that have 


been betore cited, and with the Prohibition it ſelf, 
which there reſtraineth onely calling of Lay men to 
make recogniſances of matters of Lay fee it may be 
a great argument , that theſe things were of the 
Ecclefiafticall right in thoſe dayes: from which 1 ſe 
not how the Eccleliaſticall Courts are fallen, for 1 
ſce neither Law, nor ſtatute to the contrary, unleſs 
perhaps they will ſay the Statute of the 25, of 
Henry 8. cap. 19. took the ſame away, as being 
hurtful 
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hurtfull to the Kings Prerogative royall, and repug- 


J nant to the Lawes, Statutes and Cuſtomes of this 


Realme ; which whether they be, or be not taken 
away by the ſtroake of that Statute, I leave it to 
men of better experience in theſe matters than my 
ſclte to judge. 

But yet this ] find by experience to be true, That 
where there are two divers juriſdiions in one 
Common-wealth,unleſle they be carefully bounded 
by the Prince and an <quall reſpe& carried to both 
of them, ſo farre as their places, and the neceſſary 
uſe of them in the Common- wealth requires, as the 
advancement of the one increaſeth , ſo the praQtice 
of the other decreaſeth, cſpecially if one hath got 
the countenance of the State more than the other; 
which is the onely cauſe at this day of the over- 
flowing of the one, and the ebbing of the other, but 
it is in his Sacred Majeſtic to redreſs it not by ta- 
king any thing from that profeſſion that is theirs, 
but the. reſtoring to this profeſſion, that which is 
their own ; but hereof vv 210, 


S.E:C I $8. 


That ſome titles of the Canon Law are grantod to 
be of abſolute uſe with us , and that of ſome other 
there is queſtion made, 


Or the reſt of the matters that belong to the 
tryall of the Eccleſiaſticall Courts, ſome are ac- 
knowledged to be abſolutely in uſe, ſome others are 


challenged to be but in a certaine mealure in uſe. 
la 
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In abſolate uſe arc thoſe which never had any 


oppoſition againſt them , which almoſt are thoſe # 
alone which belong to the Biſhops degree or order; | 
for all things which come within the compaſſe of þ 


the Eccleſiafticall Law, are either belonging to the 
Biſhops degree, or his juriſdiFion ; To his degree 
or order b:long the ordering of Miniſters and Dea- 
cons, the confirmation of Children the dedication 


of Churches and Churchyards, and ſuch like, none ? 


ER Ai ale EI hr 


of which have been challenged at any time to be- | 
long to any other Law. The ſecond fort is of them | 


that bclong to the Biſhops juriſdiftion, which is | 


partly volontary , partly litigious : Voluntarie is, |! 
when thoſe with whom the dealing is, ſtand not | 


againſt it ; but iirigious it is when it is oppugned 
by the one par: 5c the other ; of this latter ſort 
many things in ſundry ages have been called in que- 
tion, but yet reſcued and recovered againe by the 
wiſe and grave Jndges themſelves, who have found 
the Challenge of them ta be unjuſt. But what doth 
belong to either of them in private, or what cauſes 
do appertaine to the whole Juriſdi&ion in generall 
becauſe they have been already particularly ct» 
down by that famous man of worthy memory 


Coin in his DoGor Coſin, in his learned Apologic for certaine 
Apologie proceedings in Eccleſiaſtical Courts; I will not 
part.1.c.2. make a new catalogue of them, but ſend the Rea- 


der for the knowledge thereof unto his Book ; bur 
yet in my paſſage will I note, which of them have 
en moſt chiefly oppugned, and as occaſion (ſhall 


fall out ſpeak of them, 
PART. 
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© 


How the Furiſdifiion which i of Civill and Eccles 


: faaſticall cogniſance, Is impeached by the Come 
S mon Law of this Laxd : and firſt of the im- 
1 peachment thereof by the Statute of Premunire 
; | facias. 

| SRO ND thus much as concerning thoſe 
[41 : 

= 


i parts of the Ecclefiaſtical Law, which 
| A 5 are here inuſe with us: Now it fol- 
1 es loweth, to (hew whereby the exerciſe 
| EEESS cfthar uriſdition which is granted 
; to be of the Civile and Ecclefaſticall 
cogniſance, is defeated and impeached by the Com- 
mon Law of this Land , which is the third part of 
this diviftion. 
The impeachment thereof is by one of theſe 
meanes by Premunire, by Prohibition,by Injundion, 
by Superſedeas, by Indrcavit, or Qnare impedit: 
but becauſe the foure laft are nothing (o frequent, 
nor ſo harmfull as the others, and that this book 
would grow into a huge volume, if 1 ſhould proſe- 
cute them all, I will oncly treat of the firſt, and 
put over the reſt unto ſome better opportunity, Jy... 
A Premunire therefore is a writ awarded out of p,,mynire 
the Kings Bench , againſt one who hath procured 
out 


25, Ed. 3. 
c.1.38.Ed. 
3.c.I.(92. 
7. Rich,2. 
caÞ. 2. 


6. 
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out any Bull, or like proces of the Pope from R ome, 
or elſe. where, for any Ecclctiafticall place, or 
preferment within this Realme ; or doth tue in any 
forreine Ecclefiaſticall Court to defeat or impeach 
any Judgement given into tne Kings Court, where- 
by the Body of the offendor is to be impriſoned 
during the Kings pleafure , his goods forfeited, and 
his Lands ſciſed into the Kings hand, ſo long as the 


25, Ed. 2. offender liveth. 
This writ was much in uſe during the time tne. 


Bithop of Rome's authority was in credit in this 
land, and very neccflary it was it ſhould be fo, for 
ing then two like principall authorities acknows- 


x13. Rich, ledged within this land the Spirituall in the Pope, 
2. c. 22 and the Temporall in the King ; the Spirituall grew 
2e11-4-c-3- on ſo faſt on the Temoorall, that ic was to be feared 


1 2 - 
| he. of Chad not * theſe Statutes been provided to re» 


ven out of ſtrain the Popes enterpriſes )) the ſpirituall Juriſ- 
|| theſe Sta- 

|| rutes, have our Profeſſors of the Common Law wrought many 
|| dangers to the Juriſdition Eccleſiaſticall , threatning the puniſh- 
ment conteined in the Statute Ann. 27+ Edw. 3. & 33. ejuſdem, 
almoft to every thing that the Court Chriſtian dealeth in, pretending 
all things dealt wichin thoſe Courts, to be the diſheriſon of the 
Crown (from the which and none other fountaine, all Ecclefiaſti- 
ſticall Juriſqifion is now derived) whereas in truth Sir Thomas 
Smith ſaith very rightly and charicably, that the uniting of the Su» 
premacie Ecclefiaſticall and Temporall in the King, utterly voideth 
the ufe of all thoſe Statutes: (Nam ceſſante ratione, ceſſat lex) and 
whatſoever is now wrought or: chreatned againſt the Juriſdigion 
Ecclefiaſticall , is but in emulation of one Court to another, and by 
conſequent a derogation of that authoriry from which all Juriſdition 
is now derived, andthe maintenance whereof was by choſe Princes 
eſpecially purpoſed, D. Cowel in the Interpreter. 


dition 


& =D 


Pe, aw one omg -—_-—oxnp_-_ ey nn & ff 


and Ecclefiaſticall Law. 165 


di&ion had devoured up the temporall, as the tem- 

orall now on the contrary fide hath almoſt (wal- 
had up the ſpiritual]. But fince the forrcin autho» 
rity in ſpirituall matters is aboliſhed, and either 
Juriſdi&ion is to be agniſed to be ſetled wholy, 
and onely in the Prince of this Land, ſundry wiſe 
mens opinion is , there can lic no Premmire by 
thoſe Statutes at this day, againſt any man exer- 
cifing any ſubordinate Juriſdi&ion under the King, 


4 whcther the ſame be in the Kings name, or in his 


name who hath it immediately from the King: for 
that now all Juriſdi&ion, whether it be Temporall 
or Zeclchafticall is the Kings, aud ſuch Ecclchafti- 
call Lawes as now are in force are the Kings Eccle- 
fraſticall Eawes,and the Kings Ecclefrafticall Courts; 
for that the King cannot have in himſelfe a con- ; 
trarictie of uriſdi&ion fighting one againſt another, - ; 
as it was in the caſe between himſelfe and the Pope, = 
althongh he may have diverfity of Juriſdiftion 
within himſelfe, which for ordcr ſake, and for a- 
voyding of Confuſion in governement he may re- 
ſtraine to certaine ſeverall kindes of cauſes, and in- 
fli& puniſhment upon thoſe that go beyond the 
bounds or limits that are preſcribed them : but to 
take them as enemies, or underminers of his ſtate, 
he cannot 3 for the queſtion here is not, who is 
head of the cauſe, or Juriſdition in controverſie, 
but who is to hold plea thereof, or exerciſe the 
Juriſdi&ion under that head, the Ecclefiafticall or 
Temporall Jndge, Neither is that to move any man 


{ that the Statutes made in former times againſt ſuch 
{ proviſors, which vexed the King and people of this 
M 


land 
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land with ſuch. unjuft ſuits, do not onely provide 
againſt ſuch proces as came from R ome, but againſt 
all others that came elſewhere, being like conditio- 
ned as they : for that it was not the meaning of 
thoſe Statutes, or any of them, thereby to tax the 
Biſhops Courts, or any Confittorie within this Jand; 
for that none.of them cyer ufed ſuch malepert ſaw- 
einefle againſt the King, as to: call- the Judgements 
of his Courts mto queſtion , although they went 
farro' in ftrayning upon thoſe. things and: cauſes, 
which were held to be of the: Kings: temporall .cog- 
nance , as may: appeare by the Kings probibition 
ehercon. framed,;. And beſide: the Arch-bitthops, 
Biſhops and other: Prelates' of this Land, 1n' the 
greateſt hear of all this buſmmcſs, being rhen preſent 
m:the Parliament with the:wett of the Nobility, 
) difavowed rhe:Popes imfolencic toward the King: in 
this behalfe; and afſuredhim -thae they would and 
onghe to and with his Majeſtic 'againtt the Pope, 
m-cheſe and al. brhier cafes touching his Crowne 
and Repgalitic/ agvhey were bound. by their allege- 
ance : fo thattheybeing not guiey of theſe cncer- 
priſe! againft che IGing , bur inas great a meaſure 
rwoubled in theic own jurifdiftzon by the Pope, ag 
the King himſelte was in the right of his Crown, ag 
may appeare ow of the courle-of the ſaid * Statutes; 
The word (F!ſewbere) can in 'no. right ſence'be 
underſtood of them, or in theiw :Conliftories: al- 
though ſome. of late time thiwking all is good ſer- 
vice to the Realme, that is done for the advance- 
ment of the Comaron Law, and depretling of the 
Civile Law , have fo interpreted ir, but withour 
ground 
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gronnd or warrant of the Statutes themſelves, who 
| wholly make proviſion againſt forreine authority, 
and ſpeak no word of domefticall proceedings. Bur 
the fame word (Elſewhere) is to be meant and con= 
ceived of the places of remove the Popes ufed in 
thole dayes, being ſomtimes at Rome in Ttaly, ſom- 
times at Avignion in France, ſometimes in other 
places, as by the date of the Bulls, and other pro- 
cefſe of that age may be ſeen; which ſeverall re- 
| moves of his gave occaſion to the Parliament of in- 
ferting the word (Elſewhere, ) in the body of thofe 
Statures , that chereby the Statutes providing a- 
{ gainſt Proceſſe dated at Rome,they might be cluded 
1] bylike Procefſe dated at Avigzion, or any other 
1 place of the Popes abode, and (o the penalty rhereot 
1 towards the offendor might become void and be 
J fruſtrated. Neither did the Lawes of this Land at 
any time whiles the Popes authority was in his 
] greateſt pride within this Realm, ever impure a 
4 Premunire to any Spirituall SabjeF, dealing in any 
] Temperall matter, by atly ordinary power within 
1 the Land, but refirained them by Prohibiciou one- 
1 ly ;astis plainc'by the'Kings Prohibicion,wheretn 
7 arethe greatct matters that ever th= Clergic at- 
2 tempted by ordinary, and domefſticall ”authority, 
7 andyer arc refatcd' 'onely by Prohibition. But 
*| when as certaine bufte-headed feHowes were not 
J] content to prefſe upon th: Kings Regall juriſdiftion 
| athome, but would ſeck for meanes, for prefer- 
ment, for forrain authority, to controule the 
Tudgements given in the Kings Courts by procetic 


from the Pope; then were Premunires decreed, 
M 2 both 
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both to puniſh thoſe audacious enterpriſes of thoſe 
fa&ious Subje&s and alſo to check the Popes ine 
ſolencie, that he ſhould not venter hearcafter to 
enterprize ſuch defignments againſt the King and 
people. But now, lince the feare thereof is paſt, by 
. reaſon all entercourſe is taken away between the | 
Kings good Subje&s and the Court of Rome, it is 
not to be thought the meaning of good and mer- 
cifull Princes of this Land is that the cauſe of theſe 
Statutes being taken away the effe& thereof ſhould 
remain ; and that good and dutifull Subje&s ftep- 
ping happily awry in the exerciſe of ſome part of 
their Juriſdi&ion, (bat yet without prejudice of 
the Prince, or his Regall power) ſhall be puniſhed 
with like rigour of Law, as thoſe which were mo- ! 
leſters, grievers, and diſquieters of the whole eftate | 
But yer notwithſtanding the edge of choſe Premu- 
Aires Which were then framed , remaine ſharpe and | 
unblunted (till againſt Priefts, Jeſuits, and other like | 
Runnagates, which being content with their own | 
naturall Princes government, ſeck to bring in again, 
that and like forreine authoricic, which thoſe ta» 
totes made proviſion againſt ; but theſe things I | 
leave to the reverend Judges of the Land, and o- + 
thers that arc skiltul] in that profeſſion, onely wiſh- * 
ing that ſome which have moſt infight into theſe - 
matters, would adde ſome light unto them, that 
men might not ſtumble at them, and fall into the | 
davger of them unawars : but, now to Prohibi- 


tions, 
SECT. 
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|| down by any Law or Statute of this Land, Prohibiri- 
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The impeachment thereof by Prohibition 
and what it is, | 

Prohibition is a commandement ſent out of 
ſome of the Kings higher Courts of Records, 
where prohibitions have been uſed to be granted 
in the Kings naine. ſealed with the ſeale of that 
Court, aud ſubſcribed with the Teſt of the chicfe 
Judge, or Juſtice of the Court, from whence the 
ſaid prohibition doth come at the ſuggeſtion of the 
Plaintif, pretending himſelfe to be grieved by ſome 
Ecclehaſticall or marine Judge , in not admittance 
j of ome matter, or doing ſome other thing againſt 
I his right, in his or their judiciall proccedings,com- 

manding the ſaid Eccletiafticall or marine Judge to 
| — no farther in that cauſe : and if they have 
ſent out any cenſure Eccleiiaſticall o- Marine againſt 
I the Plaincif, they recall it, and looſe him from the 
1 ame, under paine of the Kings high indignation, 
{ upon pretence that the ſame cauſe doth not belong 
1 to the Eccleftafticall or Marine Judge , but is of 
1 the temporall cogniſance, and doth appertaine to 
1 the Crown and dignitie. 
1 OfProhibitions, ſome are Prohibitions of Law, 
1 ſome oth-r arc Prohibitions of fact. 
1 Prohibicions of Law, are thoſe which are ſet What ze 


whereby Ecclcliafticall Cots are interdiFed ro 91s tt Law 
deale in the matters therein contained, ſuch as are 
all choſe things which are expreſſed in the Kings 
| Prohibition as arc alſo thoſe which are mentioned 
M 3 by 
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by the ſecond of Edward the fixth were Judges of 


the Ecclefaſticall are forbid to hold plea of any : 


matter contrary to the effe&, intent, or meaning of 
the Statute of J/. 2. Capite 3. The Statute of Ar- 
ticuli Cleri, Circumſpetie agatis, Sylva Cedna, the 
treaties De Regia Prohibitione, the Statute Auno 1. 
Edwardi 3. Capite 10. or ought cle wherein the 
Kings Court ought to have Juriſdi&ion. 

_ Prohibitions of fa&, are ſuch which have no 
preciſe word, or letter of Law, or Statute for them 
as have the other, butare raiſed ap by argument 


out cf the wit of the Deviſor. Theſe for the moiſt - 


part are meer quirks and ſubrilties of law, and 
therefore ought to have no more favour in. any 


wiſe, honourable, or well ordered Conlſtftoric, then : 


the equity ef the cauſe it ſelfe doth deſcrye; for 


Gch manner of ſhifts {for the moſt part) breed 


nought clſc but matter of vexation, and have no 
other commendable end in them, though they 


pretend th: right of the Kings Court ,as thoſe other |: 
Prohibitions of the Law do : but the Kings right 


15 not to be ſuppoſed by imagination, bur is to be 
made plaine by demonſtration, and ſo both the 
Statute of the 18, of Edward the third capite 5. is, 
where it is provided, that no Prohibition ſhall 'goe 
out, but where the King hath the cogniſancegand 
of right ought ro have ; and alſo by the forenamed 
Stature of Edward the fixth, which forbids that 
any Prohibition thall be granted out, but upon 
lizht of the libel, and other warie circumſtances in 


ihe ſajd Statute expreſſed : by which it is to be in- | 
ecnded the mcaning of the Law-givers was not, | 


that 
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that every idle ſugg:ſtion of every Attourney ſhould 

breed a Prohibition , but ſuch onely ſhogld be 
granted as the Judge in his wiſdome ſhould think 
worthy of that favour, and it right and e<quitie did 
deſerve it: although (asl muſt needs contcife) the 
Statute is defe&ive in this behalfe, for to exa& any 
ſuch preciſe examination of him in theſe caſes, as it 
is alſo in other points, and is almoſt the generall im- 
perfe&ion of all Statutes, that are made upon Eccle- 
liaſticall cauſes ; but | feare me as emuiation be- 
tween the two Lawes, in the beginning, brought a 
theſe multitudes of Prohibitions, pk aln(t or 
beſide law, ſo the gaine they bring unto the Tem- 
porall Courts maintaineth them : which alſo makes 


| the Judges they cefſe not cofts and damages in caſes 


of conſaltation, (although the Statute preciſely re- 
quires their affent and alfignement therein) becauſe 
they would not deterre other men fromſuing out 
of Prohibitions, and purliing of the ſame, 

The Prohibitions of the law, as have been be- 
fore: ſhewed arecither many or much repined at 
becauſe they containe a necelſary diſtin&tion be- 
tween Juriſdiftion and Juri(digion, and imply 
the Kiugs right, and fubjefts benehic - but the Pro- 
hibitions of fa& or of men, are both wfinite and 


7 odious for that there is, well nigh, no matter cither 


z Civile or Eccleſtafticall, be it nzver fo cleer or abſo-, 


| 


luce, but they clog and incumber ic with ſome Pro- 
hibition; and the matter they containc. is (tor the 
moſt part abſurd and frivolous as ſhall ficſt appeare 
in marine cauſes, and after in Eccleiatticall matiers. 

SECT. 3. 
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SECT. 3. 


Concerning the common Lawyers ation of Trover, 
and what is meant in the Law by a Fiftion, to ſhew, 
bow the Civile Furiſdiftion is impeached in mat- 
ters of Admiraltie, 


Or Varine cauſes it is well known, that all ſuch 
bargaines and contra&s, as arc made by any 
perſons cither in any forraine country, or any ha- 
ven or creck of the Sea, or any ſhore thereof, as 
farre as the greateſt winter wave doth run out, or 
upon any great river, to the firft bridge next to 
the Sea, for any merchandize, ſhip, tackle, or other 
negotiation belts to the Sea, or to any mer- 
chandiz: brought from beyond the Sea, is, and 
ought to be of the admirall cognizance,and fo ever- 
more hath been ſince the Court of the Admiraltic 
was firſt ere&ed: and yet the common Lawyers 7to 
defeate the Civil: Law of the triall thereof) have 
deviſed ſundry a&ions,and among the reſt, an ation 
of Trover, whereby they feine that a ſhip arived 
in Cheapſide, or ſome other like place within the 
Citie, and there the Plaintif and Defendant meeting 
together, bargained upon ſome merchandize , or 0- 
ther like ſeafaring matter, by which fiftion, they 
pretend the bargaine now is to be tryed in the 
Common Law, and not by the Civile Law, as be- 
ing dene in the body of a Countie, and nor upon 
the maine Sea, or any other place ſubje& to the 
Admirall juriſdi&ion, 

But 
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| But that this fi&tion , Or any other like qualitied 
| to this, ſhould have any ſuch force , as to work any 
| effe&in Law. 1 will ſhew, firſt by the definition of 
a fition , then by thoſe things that are neceſfarily 
attendant thereon. 

A fition therefore is defined by Barto! ( whom L- /: is qui 
also the reft of the Do&ors doe follow) to be an aſ- ?!, *Pto- 
ſumption of the Law upon an untruth, for a truth, |, A. 
| inacecrtain thing poſhble. to be done , and yet not ,,;p, uy ;65 
| done : upon which fi&ion the Do&ors hold , there Bartel. 
waite two things, the one is Equity , the other Pol- 
fibility. For Firft, unlefſe there be canſe why,chat 
which is not,ſhould be faincd to be,and that which 
is, houId bee accounted not to be, and that which 
is done in one ſort, or at one time, or in one place, 
ſhould be imagined to be done in an other ſort, at 
an Other time , and in an other place , there is no 
reaſon a fition ſhould be admitted : for the Law al- 
loweth no man to come to extraordinary remedies, 
bur where ordinary remedies fail : and therefore if 
that which is in controverſy may bee obtaincd by 
any other meancs, than by a fiction, a fiftion is not 
to be afforded : bat if ordinary meanes cannot be _ 
had , then fiftions may be entertained to ſupply the PP £4 
defe& of the ordinary means, that thereby,although minoris. 
the truth be otherwiſe , yet the effe& of the Law 
may be all one. 

So then, the Law faineth an infant not yet born, L. qui in 
ro bee born for his benefir,for that happely without #trre & 
that fiftion, the poor infant ſhould be remedileſſe ? enult. de 
of his Filiall Portion, Legacic,or other right in con- na | 
: ſcience duc unto him 3 fo Nephewes aud Neeces ; | | 
ſuc- [f 
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L.r. $.// fuccecd together with their Lncles and Aunts in 
filus ff. 42 their Grandfathers and Grandmothers goods, for 
ne = ſuch portion as {yould have come to their parents, 
Z 3.14 c. they had lived ; for that the Law preſumeth them 
eod. 1. Gal- tO repreſent the perſon of their parents : fo he that 
bes 29. i8 dead, is fained to: bc alive ro many conftruginns 
$. & bene jnlaw , ſpecially if many of his equals in age be a- 
,'& hag live,ac the time that he is fained to. bee alive ; fo he 
& liberis Fat is alive , aud is in captivity, for the vpholding 
' @ potbu- Of his Will which he made in liberty _) is fained to 
ns. $.cum bee dead the houre before hee became captive : fo 
filns In- he that is obſtinate, and will not appear in Judge- 
4 de he. ment, being lawfully called thereto, is fained to bee 
4:1: Preſent, that ncither himſelf ſhould take benefit our 
L. veris eſt Of his obſtinacy , neither his adverſary hurt by his 
$. alt. f. abſence and injury, Infinite more examples might 
proſocio. be brought of this ſort , but it would be too long 
L. attime to ran chrough them all , and this thall ſuffice to 
.. publica- \,ave thewed , that the Law approveth fictions , but 
tone fe. 2 . P 
cod. where there is equity for it , and the Law it (&lf 
L. abſen- atherwile cannot have her effte&. And as the Law 
tem. ff. de cannot proceed to afiftion without equity , ſo nci- 
verborum ther can ic fain any thing that is impoſſible, for Art 


figntficat. _ more followeth Nature ; and therefore if a man 


OE => " would fain diſproportionable things ſuch as the 


teftamento. Painter did in Horace , who made Boares wallow in 
L.. Gallus the waves of the Sea, and Dolphins wander in the 
9. ſrejus woods; theſe fiftions in no ſence can be admitted , 
F- de 1ibe- cr that they are ſuch , as neither Nature nor Rea- 


4b 4 pe " foncaa book. In like ſort, if a man would fain one 
f pater 6. _— 
ff cum. ff. _ 


de adopt. Horat- de Arte preticas - Bartol 1, ft is qui pro emptore num 
20, 22, 23+ & ſequent16, 
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| tOlive, who were dead two hundred years ſince, 

| ſo that it were not poſlible that hee or any of his 
| equals ſhould live at that age ; this would not hold 
| in Law , for thatit is above the age that the Law 


doth preſume any man may live by Nature ; al- 
though the Law doth preſumeſuch as dye in warre 
for defence of their countrey (for the better encou- 
ragement of thoſe that are alive , to venture them- 
faves in like ſervice for the common-weakh ) to 
live for ever ; becauſe their fame doth flourith for 
ever ; and uponlike rcaſon the Law will not ſuffer 
any perſon to adopt an other for his childe , who 
is cither elder or equall in age unto himſelf , or is 
not ſo farre under his years , as by courle of Na- 
ture hee might be his naturall childe indeed : fo 
much the Law deteſteth impolilibilities , that it will 
not ſuffer a man to fain that which in common 
Sence and Natnre might not be truc indeed. 

Now, if theſe things be true, as in all-reaſon and 
ſhew , by former precedents they appear to be true, 
I would gladly ſce how ations of Trover, whereby 
the Common Lawyers traniJate unto themſelves 
matters of Marine triall) it they be (quared to theſe 
Rules of Fiftions , can bee maintained : for firſt to 
ſpeak of equity, which the Law requires in theſe 
manner of procecdings, what equity can it be to 
take away the: triall of ſuch bufineſſe as belongeth 
ro one Court , and to pull it to an other Court ; 
ſpecially , when as the Court from whence it is 
drawn, is more fit for it , both in reſpe& of the ful- 


neffc of knowledge that that Court hath co - ro 
uc 
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ſuch buſinefſe , and alſo of the comperency of kill, 
that is in the Judges and Profefſours of thoſe 
Courts , correſpondent to theſ: cau''s , more than 
is in the Judges and Profefors of the other Courts, 
for the deciding and determining of theſe matters. 
For, albeit otherwiſe they are very wiſe and ſuff- 
cient men in the underſtanding of their own profei- 
fion, yet have they ſmall skill or knowledge in mat- 
ters pertaining to the Civile profciſion : for that 
there is nothing written in their Books of thefe 
matters , more than is to be gathered out of a few 
Statutes of former time , whoſe drift was not to 
open any door unto them , to enter upon the ad» 
mirall profeſſion , bur to preſerve the Kings Juriſ- 
diion from the Admirall incroachment , as may 
by the ſaid Stacrutes appear ; whereas contrarily , 
the Civile Law hath ſundry titles included in -& 
body thereof , concerning theſe kindes ot cauſes ; 
whereupon the Interpreters of che Law have large- 
ly commented , and others have made ſeverall Tra- 
Qates thereof : So thar, by all likelihood,theſe men 
are more fit and better furniſhed to deal in this bu- 
ſineffe, than any man of any other profetfion , as ha- 
ving ; belzdes the ſtrength of their own wir, other 
mens helpes and labours to rely upon, 

Beſides , this buſinefſe many times concerns not 
only our own countrey-men, but alſo ſtrangers , 
who are partics to the ſuir , who are born, and doc 
live in countries ordered by the Civile Law, where- 
by they may bee preſumed to have more kill and 
better liking of that Law , than they can bee 
thought 
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thought to have of our Lawes, and our procee- 
dings : and therefore it were no indifferency to 
call them from the criall of that Law, which they, 
in ſome part know , andis the Law of their coun- 
rey ( as it is almoſt to all Chriſtendome belides ) 
to the triall of a Law which they know in no part, 
and is meer forrain unto them ; ſpecially when the 
Princes of this Land have anciently allowed the Ci- 
vile Law to be a Common Law , in theſe cauſcs , as 
well to their own ſubje&s, as it is to ſtrangers, 
Further, the avocating away of cauſes in this 
ſort from one Juriſdi&ion to another , ſpecially 
when the cauſe 'hath long depended in the Cours 
from whence it is called , infomuch as now ir is 
ready for ſentence, or rather is paſt ſentence, and 
Rands at execution , cannot be but = injury to 
the ſubje& after ſo much labour loſt , and mone 
fpent in waſte, to begin his fuit ancw again : whic 
is like to Syſipbus puniſhment , who , when he hath 
with all his might , forced his ftone up to the top 
of the hill, and fo is (as himſelf hopes) at an end of 
his labour ; yet the ſtone rowles down again on 
him , and ſo his ſecond labour ( his ſtrength being 
ſpent with the toyle of the: firſt ) is more grievous 
than the former was : which being ſcmblably true 
ina poor Clyent , who hath his cauſc in hearing , 
there can be no equity in this ftition , whereby a 
cauſe ſo necr ended, ſhould again be put upon the 
Anvill , as though ic were ſtill rough work and new 
to be begun. | 
And ſurely , as there is no equity init , fo there 
is no poſlibility ſuch a ei&ion hold be maintained 
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by Law ; for that it hath no ground of reaſon to 
yeſt his feet on, For if this be granted , that ſuch a 
fitionby Law may be made , then one of theſe ab- 
fardities muſt needs follow , cither that a ſhip may 
arive in a place where no water is to- carry it, or'if 
that it arive according to the fi&ion , either the 
peopte , their houſes” and their wealth ſhall be all 
overwhelmed in the' water, as the world was in 
Noahs Flood, and Dixcalions Deluge; #hd ſono body 
there ſhall be lcft alive -to make any bargain or con- 
erat with the Marſners and Shipmen that arive 
there ; or that the people that dwell there ſhall walk 
upon the water , 'a9 people doe on land, which Pe- 
ter himſdf was notable'to doe, buthad funck , if 
Chriſt had not reacht his hand unto him,and there- 
fore far lefſe poſſibile for any other man to doe. So 
that it may bee wellGaid-(C-rheſe things Randing as 
they doe ) no ſich fiftion can hold , and thar no 
ation can be framed'uponit; for as'there is no O- 
bligatton of impoſſible things , (o- there is no Aion 
of things rhat neither Nature, nor'Reaſon will af- 
ford tobe done : nether is it to the purpoſe that 
the-maimainers of that aFions doe ſay; that in this 
caſe; *theplace where the contra is made is noe 
confiderdble , whith F rake to be farre otherwiſe 3 
for that;when that themſelves will convey a Marine 
cavſe*from the Sea'anto the Landz they will lay it 
to beg done in ſorne tÞcctall place ofa Country, bee 
the place never ſo: unptoper for (ach an a&ion : for 
that the foundation of theſe ations , is the place 
wherethey were'done, as namely that- chey were 
done/in'the body of ſuch a Country , or fach a 


Coun« 
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Country, and not upon the miain.Sea , or beneath 
the loweſt bridge, that is upon any great river nexy 


/ the Seca. And therefore initwo: emulons Farthdi- 
 &ions,when they are fo divided , as that one is affh- 


gned the fea , the other the land , the place of the 
aFion can in no ſort be ſfupprefied', and another 
fupplyed in the room thereof :  Qrnod enim une via 

ohibetur , alia via non eſt permittenda , &. quod 
prohibitum eſt direGo prohibetur etiam per obliquums : 
for if this were granted, chen.matter cnongh would 


| bee offcred to one Juriſdiftion to devour up the 
] other, and the Law would be catily eluded : which, 
] to reſtrain eleher 'of thee Juriddifions to! thei 
| own place; and'to:provide thatconenhis greatnetle 


doe not {well wp-againft the other, hath fer cither 


of them their bounds and limits which they ſhall 


not paſſe : which, as it is the good proviſion of the 
Law, ſo ought cicher Juri{difion in all obedience 
to ſubmit it ſelt thereunto, for that the diminiſhing 


| of either of them. is a wrong to the Prince from 
| whom theyare derived, who isnokefſe Lord of the 
* Sea, then hee is King of the Land: and therefore , 
2] inno ſort, ſuch liberty muſt be allowed to the one 
2 dire&ly or indircaly, as thar,'tt thould be adpoif 
2 wvocoche other. 3, which woultd;gafily.come tepalle 
” ifwhenas the Law: alloweth not any wan hens 
* Marihe matter by the ordinary courle of the Lawes 
[| ofthis Land,! yat a, man will tollowcic by an cxoras! 


ordinary. But. where there; is ay unitorrhiny (of, 

Jurifdiction-, as thatit isall.by (ca,and- all by land,, 

there may a thing be:fained to be-ddne in one place, 

that was.done in agather place , without any manx' 
| Pre- 
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prejudice, for that in this caſc the place is not tra- 
verſable Cf it bee not in Criminall matters where 
time and place is required, that the accuſer doe not 
wander from place to place with the injury of the 
accuſer ) for howſoever the place and the a&ion is 
altered , yet the truth of the cauſe remaineth one 
and the ſelf fame ſtill. And fo farre as concerning 
a&ions of Trover in Admirall cauſes : Now it doth 
follow , that I ſhould ſpeak of like prejudices that 


grow to the ſame by a&ions of Treſpaſſe, but thoſe *' 
will I pafſe over , for that in ſo {mall a Treatiſe as 


this is , I cannot goe over all : and therefore will 
oncly put the Reader in minde, that there are more 
deviſes , rifing out of the Common Law than one, 
that infeft the Admiralty. But now to Wils, and 
Teftaments wherein they arc impcached. 


SECT. 4. 


Concerning Iils and Teftaments,wherein they are im- 
peached, 


Or matters of Wils and Legacies , they arc (© 

proper to the triall of the Ecclefiafticall Law of 
this Realm , that the profeſſors' of the Common 
Law themſelves , doc ofcentimes confefle and ay, 
they have no more to doe therewith, than the Civi- 
lian hath to do with the knowledge of the matters 
of Franktenement : and yet even theſe matters of 
Teſtaments and Legacies , althoogh Prohibitions be 


not ſo frequent in them , as they arc in the reſt of 
Eccle- 


| 
| 
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Fccleſtaſticall cauſes , yet they are not quite voide 
of them, and that in ſome points , wherein the very 
lite and efence of z Will doth {tand. 

For whereas the ancient Romans , knowing how 
ſubje& matters of Wils are to forgery and corru- 
ption on the one fide, and ſuppreſſion and conceal- 
ment on the othgr (ide, to meer with all craft and 
ſubrilty whatſoever, which might ſeize on them, did 
moſt carefuily provide , that there thould be ſeven 
witneſſes, at the leaft,preſent art the making of every 
Will and Teftament , except it were in time of ſome 
generall plague or fickneſſe, when fo many witneſſes 
could not conv:niently be had rogether, for fear of 
inte&tion, cr that it were in the Country, where 
there are but a-(mall multitude of people. Ana rhat 


thoſe witneſſes ſhould be particularly required to 


that purpoſe, with diverſe other obſervations & cir- 
cumitances tending all to the ſafe and ſure making 
thereof ; which the Ecclefiafticall Law altered atier- 
ward in ſundry points , for that many true Wils 
were many times overthrown for want of thoſe 
preciſe ſolemnities. It rherefore reduced the whole 
namber of thoſe ſeven witnefſes , unto two onely, 
agrcexbly to the Law of God, and the Law of Na- 
tions, where that number of witnelſes is allowed, as 
competent to prove any matter, ſo thar the ſame 
witneſſes be honett and credible perſons, ſuch whoſe 
faith is not doubted of The common Lawyers, 
becanſe themſelves in tundry matters very dange= 
routly many tim:s admit one witnetfe, 2n.l give [11m 
full credit, and that in matr«rs of great weight and 


importance, ( as thouyh all thou bee tquared to 
N their 
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their rale,and framed to their compaſſe) if an Eccle- 
fiafticall ſudpge in the probate of a Will, contrary to 
the roles of his own Law , will not admit the tefti- 
mony of one witnefſe , they forthwith fling out a 
Prohibition againſt him, as though he had done an 
offence againſt the Crown and dignity , in that he 
doth not allow thoſe riumber of, witnefſes in the 
Probate of a Will , that the Common Lawes of this 
land allow almoſt in every matter, 

For anſwer to which , it I ſhonld alleage the pre- 
ciſe forme of the Ecclefiaſticall Law , which ro the 
efſence of a Will requireth this number of two wit- 
nefſes, or elſe holdeth it not for a Will (but in caſes 
inter liberos, & ad pios uſus, where the onely hand 
of the Father or Teftator withont witneſſes ſerveth 
for a Will , fo the ſame beknown to þ+ the Tefta- 
tors own hand , or fo proved by compariſon ) I 
would think to wiſe men | had faid ſufhciencly ; bur 
I will not reft hereupon , but will convince them- 
ſelves, by themſelves : for , doe they , I pray you, in 
their own proceedings , where a Law or Statute re- 
quires more witneſſes than one, content themſclves 
with one witnefle alone ; yea, doe they not in all 
caſes where a certain number of witnefſcs are ap- 
pointed to prove a fat by Law or Statute , furniſh 
the cauſe with To many witneſſes as the caſe delires, 
or ele doe they nor account the proceeding voide ? 
And will they think themſclves fo preciſcly boand 
to the keeping of the letter of the Common Law, 
and will they not (utter the Civilian in like manner, 
to cleave falt to the obſcrvation of the Civile Law , 
eſpecially when it hath the conſent of the Law of 

God, 
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God, and the Law of Nations, and is his Majeſties 
E ccleſtaſticall Law of this Land , aſwell as the other 
is his Temporall Law of the ſame ? 

I confefſe it may be true many times, which one 
man ſaith , ſpecially when there concurre therewith 
many great and violent preſumptions, and the party 
that reporteth it is of good credit ; but dangerous 
it is to open this gap to the malice of men , for even 
ſo, many things ſhall be obtruded to the Judge for 
trueth, which are ſtarke lyes ; and many things ſhall 
bee pretended to bee gold in ſhew , which in proof 
and praftiſc will be tound to be no other thing , but 
meer drofſe. And therefore well decreed the Em- 

crour ©on(tantine , that no one mans teſtimony 
ſhould bze heard, though he were never ſo great a 


man 1n Court. 


L. juris jus 
rand, 

6. Simil; 
Es Ae Te - 


But perhaps ſome man will ſay , If credit ſhall ##%- 


not begiven oftentimes to one mans teſtimony, much 
wickednefſe will pafſe away unpuniſhed : For reply 
to which | anſwer , It is better to let a bad man 
ſcape, than to puniſh a good ; and although it be 
true,if a man may excuſe himſclt by deniall , no man 
will be found guilty 3 fo alfo it is true on the other 
fide, if it be enough to condemnation to be charged 
by one man alone, withour any other witneſſes, no 
man {hall bee innocent ; and therefore the admit- 
tance of one witneſie in canſes , and the proceeding 
thereupon to judzement is very dangerours. 

An other like barre to this they lay againſt F.c- 
clelzatticall proceedings in matters of Teſtament ; 
whereas an Eccleliaſticall Judge proveth a Will , 
whercin are Mannors, Lands, Tenements.,and o_ 

N 2 IK 
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like Hereditaments bequeathed , challenging this al- 


ſo to be of the Crown and dignity , as though the 
Ecclefiafticall Judge thereby rook upon him to de- 
cree which lands were deviſable by Will, and which 
not, or would by his probate adde a firength unto 
the Will, to make the deviſe good or bad , whereas 
on the contrary part, the Eccletiaſticall Judge by 
this a doth only teſtify , that ſuch a perſon made 
ſuch a Will, and that the ſame was proved before 
himſclf under his Teſte, for his Jaſt Will and Teſta» 
ment : but for the validity of the Will it ſelf , and 
the Legacies and deviſes therein, whether they were 
of lands or tenements, or of goods or chattels, the 
Probate it ſelf worketh nothing , but leaveth that 
to the Law, Common or Eccl-ttaſticall , according 
as the bequeſt belongeth to either of chem, whether 
it be good and vailablein Law , orno : for it often- 
times falleth out , notwithſtanding the Will be 
Jawfally proved before the Ordinary , yet the be- 


queſts arc not good, either in reſpe& of the perſon 


to whom the bequeſts are made, or in reſpe& of the 
thing that is not deviſable in all ,- or in part 3 as by 
the Common Law , lands in Capite cannot be de- 
viſed , more then for two parts , but in Socage the 
deviſe is good for all ; and by the Cuſtome of the 
City of Lox4ox, and ſome other places ot the Land, 
a man can bequeath no more then his deaths part, 
and it hee doe, his bequeſt is void tor the reſt 5 bur 
in other places of the land a man may bequeath all, 
By the Civile Law a man can bequeath norhing to 
a Traytor , or an Hcretick , or an unlawtull Col- 
ledge , or Company {unlcf{e perhaps it be _—_ 
aliment 


= TT amy pry os a co. 
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aliment, or mainrenance of them in extream pover- 
ty, that they die not for hunger , which is the work 
of charity ) and if he doe, the legacie thereof is void 
to all intents and purvoſes. So then , the Probate 
of the Ordinary in matters of land , neither helpeth, 
nor hindercth the right of the deviſc it (elf, bar is a 
declaration onely of the dead mans doom uttered 
before ſuch and ſuch witneſſes : which taketh his 
ſtrength not ſo much from the Probate , as from 
the Law, and is teftitied onely by the Probate , that 
the ſame was declared by the Teſtator, in the pre- 
ſence of the witneſſes therein named , to be his true 
and laſt Will. So that no man herein is to be offen- 
ded with the Qedinary , as preſuming of a matrer 
not appertaining unto him , ( for his teſtification in 
all Law and conſcience doth belong unto him, to 
give allowance ſo farre unto the defunfs Will , as 
it is avouched before him to be his laſt a& and deed 
in that behalf } but rather theyare in this caſe to 
thank the Ordinary, that he by that aCt of his hath 
preſerved the memory of that , which otherwiſe 
perhaps would have been Tot and perithed , to the 
great hurt of the Common-wealth , and others 
- which have private intereſt therein. 


CHAP. 11, 
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hy | CH A: 235% 
SECT. I. 


Of the Care that Princes of this Realm have had for 
the due payment of Tythes unto the Church, and the 
preſerving of the cogniſance thereof unto the Eccle- 
ſfiaſticall Courts of this Land , both before the Con- 
queſt and ſince, 


| ' F all matters that appertain to the Eccleſia. 


ſticall Courts,there is no one thing that the | 
Princes of this Land have made more care- 
full provijtion for , ſince there was any Church go- 

vernment in this Land, than that all manner of 

Tythes due by the word of God ſhould bee fully 

and truely paid unto their Pariſh Churches where 

* The they grew; & if they were denicd,ſhould be recove- 
great pie- red by the Law of the Ghurch. *For firſt before tht 


_ "T Conqueſt, King Athel/tane made a Law , that every 
2nd ; 00 man ({hould pay his Tythes toGod, in manner as 


ancienc Facob did, who made a vow to God, If God would 
Kings be- bring him back again to his Country , hee would 
ore rhe 
Conqueſt i5 worthily nored by the Author, and becauſc it argueth 
the rare devotion of rhoſe times, we will conſider it more perfefly. 
AÞovr the 5th Cencurie Ira King of the Weſt Saxons made this Law: 
Cypic pceatcay pynaglfene be deino mapTyn:y megan 
Gip hpaF ne gelzrce. ry he pcylorg peopepory poull.7 be 
opclppealbum agype pone cypicyeaT: that is, Thar the Church- 
ſceat be paid in at Martlemas, if any refuſe ro yay ir, that his penaltie 
be forric ſhillings, and the payment of Church-lecat twelve _— 

at 
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That which the Law here calleth Church -ſceat, according to the yas 
rietie of reading, hath been diverſly interprered. Fleta as if it were 
cYPicſzd, readerh Cherch-ſeed, and therefore he ſairh,it was Certa 
menſura bladi Tritici, (5c. So the old Lawyer in Lambert. fuit un cer- 
tein de ble batu que cheſcun homme devoit en temps des Briton (5 des } 
Engzles porter & lour Egleſe le jour $., Martin.Others read Cypicxcear, | 
Church-ſcer; that is the Church-ſhor, or Church due, Which way þ} 
ſoever we read the word, there will be no great injurie done to the Þ} 
ſence ; yet becauſe other things beſides Corne have gone under the 
name of Church- fear (as the Cocks and Henns at Chriſtmas ) therefore 
ſeemeth that the laſt reading is the beſt : hefe ir muſt fignifie a 
quantitie of Corne due to the Church, and to be paid in at Martles 
mas : Why theſe dues and others were tendred at this Feaft, Hoſpinian 
thinketh he hath given a good reaſon, bur (ee Gretſer in his book de 
Feſtis upon $. Martins day. 


In the ninth Centurie King Athclſtane made this Law, Ic feþcl 
1Tane cyming mid 5-þcabve palphelmer miner hehbipceoper 
5 oþpa minpa bixcopa bebeove callum minum Feneapum 
$.1ph ealle mine vice on þa x 6p1h cenex nama 5 ealpa hal- 
Zena pop mine lnpa Þ hi xporT minep agenex zhoex Sam 
Teoþe Fr yllaþ ge&5 rx libbenvex ypprep ge Sex Feaplicer 
per Tmep: that is, I Athe!ftane King, by the advice of Walfhelme my 
Archbiſhop; and my other Biſhops, command all wy Reves through ali 
my Kingdome in the Lords name, and of all Saints ; and for my love 
that in the firſt pface they pay the Tyth oi my own reveneus, as well 
in living Cattle as the yearly frutes : pzx r1e To Brym Oro þzp 
beheapounger Seino Johonet þzx pulhTepep :; rthar is, And 
| this to he done at the day of the beheading of S. John the Bapriſt. And 
thar che Subje& might the more eaincſtly intent the obſervation of 


this Law,the King addeth a pious exhortation : VTan g2þencan p2 
hpz7 Iacob fe hichpzvep To þam bp1hicen cpxþ , 1c Se: 
pile Fepllan mine CTeoþan, J mime piblac Ano 5pthgen 
yeolpe onbam Fobypel cpiþ Eall'm %:+m hibbenoum 
-mon pceal agypan J hy genyhepumiaþ pe moron eac þzp 
S:ncan %e cgejlic on $1xfum bocum ix Fepprocen Gip: pe 
unc 
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npe ceoan Ter ylian nyllaþ ug a nygon ozlay biþp zcbpz- 
ene 5 ye Teopa an up biþ to lap be Fobcunde Jane up 
gemynaþ Þ pe Sa heoponlica $1nga mid Gam econþplicum 


| 7 a ecelic mid Gam hpilpendicum Feeapmiap : that is, Fur- 
thermore, think we with Our ſelves what Tacob the High Father ro 
rhe Lord ſaid : { will give thee my Tythe and my peace offering. And 
* the Lord himſelfe in the Goſpel ſaith, To all that have: it ſhall be gi- 
' ven and they ſhall abound. We might alſo berhink our elves of che 
penalry which is writren in this Book, that if we will nor pay our 
Tythes, then the nine parts ſhall be taken away, and the tenth onely 
ſhall be lefr ns. Arfd gods Lore putterh us in minde. that for rheſe 
earthly things eternall are to be had, and everlaſting for the ctranſi- 
torie. 

Thus the religions Prince goes on, and earneftly purſues the argu- 
ment in the Rhetorick of thoſe times , ſeeming ro inrimate to his 
people, that though no humane Law had inrerpoſcd it (elſe, yet the 
divine equitie of this cauſe might be eminently enforced out of ſacred 


Writ. > 


Ring Edmund in a Synod holden at London at which was preſent 
Ooa 7 pulpycan ffpcebirceop J menrge oppe Bixceopar, 
Oda and Wulſſtan Archbiſhops and many other Biſhops; made rhis law 
for holy Church:Teopungum re bebehobaþ #lcum cpij oenum 
men be hip epiycenoome 7 cypicxcear 5 zlmerrpeoh: Grp 
h1c tpa bon nylle py he amanrumos : thar is, We command all 


Chriſtian men by rheir Chriſtianitie tro pay Tythes, Church ſceat, and 


Almesfce, if any refale to do it ler him be accarfed. 

Concerning the zImexrpoh mentioned in the Law , it was that 
Almes-money which was called the. pererpence , for when Ina the 
Weſt Saxon King wen: in pilgrimage to Rome, he madcira Law to 
his SubjeRs, thatevery houſe ſhould pay a pennie to che Pope, and 
this was to be rendred at Saint Peters tide, as appearctn by Edgars 
Law num 4. And ry zlcheopp pening agypen be PcTper 
NeTſe deg, &c. Sce ailo the Laws of Cnute and Edward the 
Contcſlour. 

And whereas we finde the courſe of Excommunication here annexs- 


ed by the Law to this Sacriledge of which holding the Tenth, it is 
nor 


_ Th rn oy 
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not withour a parallel : for amongſt thofe ſolemne execrations which 
by a councell held here at Oxford, were to be openly pronounced 
four ſeverall times in every yeare, we find theſe Church-robbers twice 


branded with Anathema. In the firſt Article thus: All thep been 
acenrſed the rightys pf holy Chyrch, as in the Londys tents Þ 
rent, poſſeſſions, maryces, leſouzs, paſtozs ways,Paths we- J} 
tingly, and unyu{tly,o2 malyciouſly defoulen and with-holden } 
councelen hupdeu oz to with-hold 02 to avoyde procuren, 
- In the 26. Article in this manner Alſo all they ben accurſed 
more and lefſe whiche wytinaly, wylfully, or malycioufly, - 
and unwyſly, fo ony man hath had uttirly the Serbants of 
E09d, that is to ſay, their Perfones, Uicars,Chapelyns, Pas 
trochiaiys whatſoever condycyon they been oz fame the 
tyths, proventys, profyts, oblations of cuſtome and conſue- 
tiide uſed laſſe or more with-holden o2 done to be with-hol- 
den, oz the ſayd tyths o2 oblatyons changen or turnen into 


orher uſe than it 'was provided in the holy Chyrch law, 
Bur of this ſee more Cap. 3+ Sed.:. 
In the Laws ofKing Edgar, it was decreed in the firſt place, 
Þ Fover cypican xyn pibcer pipþe J managype ylce zlc 
Tccopunge ToStm ecalban minſtpe þe reo hynepre cohypp: 
ThatGodsChurch ſhould have all her rights, & rhar every man ſhould 
pay his Tythes to the Elder Minſter (or Mother-Church) where he 
heareth the Word. cap. >. of Edgars Laws: See alſo rhe 3.8 4. Chap. 
In the Laws of Kin” Cute cap 8. thus it is, 7 gelzxoce man 
tober tenithcazghplce Feape pihThce geopne þzo 17 pul+ 
hzlmexre pipcene nitho open eaxTpan 5 Fexoþe Teopunge 
be Penrtecopren 1 eopþ pryoma be ealpa halgeya mzxran 
7] £1 kpa Sonne þa ceopunge Felzpran nzlle x pa pe Fecpes 
van habbaþ Þ 17 pe teoþa acep eal rpa re pulh hi gegaþ 
þonne pape To þxy cyninger Fenepa J Þax bixcopay 
3 þzr land pican 5 þxx mynrTner mexre ppeopT 
J niman unþancexy þ:nne*Teoþan bz] pam mynmcep þ: hi 
To 
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To Febipige 5 ceacan him ce þam n1xoþum ovzle 3 Jto 
pzle man þa eahTa oxlaxr on Tpa 5 fo pclanohlapons. to 
healpum 5 co healpam re bixcop ry hi cyninger man Ty 
hic pegncy : Thar a man muſt be carcfull rightly to pay Gods 
rights every yeare, towit the Plough-aimes 5. nights afrer Eaſter, 
and the Tyth of the young Cattle by Witſontide, and the fruits of the 
Earth by Alhalgentide, And if there be any that will nor pay his 
Tenth, ſo as we have ſaid,that is the tenth Acre according to the going 
of his plough, then the Kings Reve and the Biſhops, and his that ows 
the Land, together wich the Maſſc-prieft of the Minſter may go and 
take ;away the tenth part whether he will or no, and give ir to the 
Minſter whereunto it belongeth; The ninth part he may take to 
himſelfe 3 as for the cjghrt parts let them be divided in two, and Ict 
halfe go to the Land-lord,and halfe to the Biſhop, whether ic be one 
ofthe Kings men, 'or a Thane. 

Concerning the Plow -almes, for which the Saxon ſaith rulhzlmexr 
Lombard (aith thus : Ego me legiſſe memi ni in vetuſtiſſimo quodam lezum 
wo 8 Fa Regis hbello impoſitum tunc temporss in ſmgula aratra denarium 
unum (9c, 


when he returned home, pay Tythes to God of all 
' that God ſhould give him : the like did King 
-Edgar, and King Edmund, commanding that thoſe 
which willfully rctuſed to pay their Tythes, ſhould 
be excommunicated. 
Hwenden William the Conquerour (as Roger Hovenden re- 
art.2. cap, porteth ) in the 4. yeare afcer his conqueſt, having 
De Decims ſome tim: of reſt from war, and ſetling of rebellious 
Focleſie. ſpirits, who kicked at his goverment at home, en- 
tred into a canlideration of the well ordering of the 
Church and Common-wealth , by wholſome 
Lawes : and therefore by the adviſe of his Coun- 
cell he ſummoned all the great Przlates and Poten- 


tates of this land, with twelve other ſufficient men 
: of 
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of every Shire, experienced in the Lawes and cu- 
ſtomes of the Land, that he might by them learne, 
| by what Lawes and cuſtomes the Land was govern- 
ed, before himſelfe came to the Crown thereof ; 
ſtraitly charging and commanding them npon his 
high diſpleaſure , they ſhould make true report to 
him thereof, with out adding any thing thereunto, 
or taking any there from ; who being with the 
Lawes of holy Church, becauſe by it, the King and 
his throne are cſtabliſhed, among other Lawes and 
liberties of the Church, recorded this for one, 
which I will verbat:m ſet down in Latin as it is 
penned by the Author, 


De omni Annona decima garba eſt Deo reddita, 
& ideo redenda : $i quis gregem Equarum habuerit, te . 
; : ts efor this 
pulium reddat decimum : qui unam tantum vel dads, | 
habuerit, de fingulis pullis ſingulos denarios prebeat. gf x 4, wy, 
Similiter, qui plures Vaccas babuerit, decimum vitu= the Confeſ. 
lum, qui unam-vel duas, de ſingulis vitulis ſingulos ſour, num. 
denar os 3 & caſeum fecerit, det decimum Deo etſi nou 3: & 9+ by 
fecerit, lac decima die. Similiter Agnum decimum, _ this 
Vellus decimum, Porcellum decimum, Porcellum de- «0 Wo 
cimum. De Apibus vero fimiliter, decimum. De Api- and after-_ 
bus vero ſimiliter, decimum commodi ; quinetiam de wards rati- 
boſeo, de prato, de aquis, de molendinis, parcis viva- fied by the 
riis, piſcariis, virgultis & hortis, & negotiationibus, ws 
& omnibus rebus quas dederit Dominus, decima pars © 
ei reddenda eſt, qui novem partes ſimul cum decima 
largitur. Et qui eam detinuerit, per juſtitiam Epiſco- 
pi, & Regis (fi neceſſe fuerit ) ad ſolutionem argua- 
tur. Hec enim $, Auguftinus pradicavit & docuit, 
Oh 4 
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& hec conceſſa ſunt 4 Rege, Baronibus, & populo.Sed 
poſtea inſtiniu Diboli multi eam detinuerunt, © Sa- 
cerdotes negligentes non curabant inire laborem ad 
perquirendas eas, eo quod ſufficienter habebant vite 


ſue neceſſaria. Multis enim locis modo ſunt tres vel ' 


quatuor Eccleſie, ubi tunc temporus una tantum fuit, 
&+ ſic ceperunt mini. x 


This Augn/tize, to whom the Conquerony here 
referreth himſelfe, was Augu/tine the Monke, whom 
Gregorie the great abont the yeare of our Lord 
God 569. ſent hereinto England, to reeſtabliſh 
the Faich decayd by the Saxons; who ſet down 
ſundry ordinances for the Church, and framed it 
in uniformity of Prayer and government to that, 
which then was uſed in the Church of Rome: but 
long before Ang. time, as it may by onr ſtories ap- 


Ethelward. pear,(even in the dayes of King Lucius, who ſent to 
lib. znico. Elutherius a Biſhop Rome, tor learned men to in- 


Tocelin of 
Furnes in 
his Book 
of Britiſh 
Biſhops. 
Marianus 
Scars, 


ſtra& him and his people in the Faith, which was 
about a hundred ad forty years afrer the Aſcention 
of our Lord Jeſus Chriſt ) the Faith of Chriſt was 
here preached in Britaine, and fifreen Archbiſhops 
are by our ftories r2ported, one to have ſucceeded 
an other in the See of Loxdon, before the irruption 
of the Saxons into this Land : All which time is not 
like the Churches of God that were in the Land, 
were void of this proviſion for the Minifterie, fo 
that I afſure my ſclfe the payment of Tythes was 
fare more ancient then the time of Auguſtine ; al- 


. beitthe Conguerour citeth there the authoritie of 


Auftin, rather then any former precedent of the 
Britons 
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Britoys, both for that the doArine of Auſtine was 
better known unto the Saxons, among whoſe An- 
celtors Auſtin taught and governed as an Archbi- 
ſhop, then any of the Fathers of the BritiþChurch 
to whom the Saxons were enemies , and their 
rongue altogether unknown unto them; and beſide 
for that this do&rine of Auſtine,concerning T ythes 
beft ſuited with the generall cuſtome that was then 
uſed througout all Europe in paying thereof. 

The next Prince after 1/illiam the Conquerour 
that ordered any thing about payment of Tyrhes,; 
for ought that I have read to the contrary was 
Ed. 1, who at the petition of the Clergie, eftabli- 
ſhed the Articles of the Clergic, which his Sonne 
Edyw. 2, confirmed by his Letters Patents under 
the'great Seal,and by conſent of Parliament, at the 
petirion of the Clergie in the 1 x.year of his Reigne. 

In Edward the thirds time, Writs of Scire faciuas 


were granted our of the Chancerie, to warne Pre- An.13.Ed, 
lates and other Clerks, to anſwer for the Diſmes 3: £4 14+ 


there ; but afcer the matter was well underſtood by 
the King, the parties were diſmi{ied from the Secu- 
lar Judges , for ſuch manner of pleas , ſaving to 
the King his right.and ſuch as his Anceſtors had, 8& 
were wont to have of Reaſon. | 

During the Reigne of Richard the ſecond, Par- 


ſons of holy Church were drawn into fccular An-1.Rich 
Courts for their own Tythes, by the name of © ©: 14+ 


goods taken away ; And ic was decreed by the 
King, that in ſuch caſe the generall averment of 
the plaintif ſhould not be taken, withour thewing 
| ſpecially how the ſame was his Lay-catrell. 

By 


13.,Ed.z, 


2. H, 4. 
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By the Statute of the firſt of the ſame King cap, 
T4- it is acknowledged,that the purſuing for Tyths 
of right doth, and of old times was wont to per- 
taine to the Spirituall Coart, and that the Judges 
of holy Church onely have the cognizance of theſe 
matters . 

By the Statute of Ed. 3. it is ordered, that Mi- 
niſters of holy Church, neither for money taken 
for the redemption of corporall penanze, nor for 


proof and account of Teſftaments, nor for travell 


taken about the ſame,nor for ſolemnitie of Mariage, 
nor for any other thing touching the Juriſdi&ion 
of holy Church ſhonld be appeached, or arrefted, 
or driven to anſwer the Kings Juftices , or other 
miniſters, and thereupon they ſhould have writs 
in the Chancerie, to the Juſtices when they de- 
mand them. 

In the ſecond yeare of Hexry the fourth,the Re- 
ligious of the order of the Cyſtercians, that had 
purchaſed Buls from the Pope to be diſcharged of 
the payment of Tythes, were by a of Parliament 
reduced to the ſtate they were in before. 

In the 5, yeare of the ſame King it was ordered, 
That all Farmers and Occupiers of any lands or 
yoſſeſſions belonging to any Fryers Aliens, ſhould 
pay all manner of Tythes due to Parſons and Vicars 
of holy Church, in whoſe Pariſhes the ſame were, 
as the Law of holy Church required notwithftan- 
ding the ſame were ſeifed into-the Kings hand or 
any Prohibition were made, or to be made to the 
contrary. _ 

About the 7, yeare of the ſame King, ſuch religi- 
ous 


F 
he 
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ous perſons as had purchaſed Buls from the Pope in 
the days of Richard the ſecond, to be diſcharged 
Diſmmes pertaining to Pariſh Churches, Prebends, 


Hoſpitals, or Vicarages, not put in execution, were | 


| forbid from that time forward, to put them in ex- 


ecution, or to purchaſe any other in time to come. 

Afeer King Henry the eigth had diffolved the 
Monaſtaries,and other like religious houſes,and ſold 
the Churches and Tyths thereto belonging to Lay 
men, (who before that time were not capable of 
the ſame ; inſfomuch as after the difſolution, when 
the Purchaſers demanded the ſame, they were de- 
nicd to hold plea therof, by reaſon of their inca- 
pacitie) a Statute was made in the 27. yeare of the 
ſame King , whereby all ſubje&s of the Kings Do- 
minions were to pay their Tythes, and their dutics 
of holy Church , according to the Ecclefiafticall 
Lawes and ordinances of the Church of England, 
and after the laudable uſes and cuftomes of the 
Pariſhes and places where they dwelt, or occupied 
lands, and the ſame to be ſued for before the Ordi- 
naric, or ſome other competent Tudge of the place, 
according to the courſe and procefſe of the Kings 
Ecclefiaſticall Courts of England: which Statute 
becauſe it took little effe&, by-reaſon of the obſti- 
nacie of the people in not yeilding theſe duties to 
the Laitic, who had purchafed them, and that the 
faid Purchaſers could neither by the order or 
courſe of Ecclefiafticall Lawes, ſue for them in any 
Eccleſiafticall Court of this Land, whereby they 
might be relieved againſt them that wrongfully de- 
tained the ſame, Therefore in the 32.toHowing, = 
other 


27. Hen,$., 
CaÞ.,20., 
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32-Hen..$. other Statate was made, wherein it was ena&ed, 


Co Jo 


that all and ſingular perſons of this Realme, and 


other of the Kings Dominions, of what ſtate, de- 
gree, or condition ſoever they were would fully, 


eruly and effe&ually divide, ſer ont, yeild and 
pay all and fingular their Tyrhes and Offerings to 
the owners, proprietaries and poſſeflors of Parſo- 
nages, Vicarages, and other FEcclefiaſticall places ac- 
cording to the Jawfull cuftomes- and uſages of the 
Pariſh and places, where ſuch Tythes or other du- 
ties riſe and grow due. And in caſe where any are 
wrongd and grieved, being either an Ecclefiaſticall 
or Lay perſon, for the wrongfull deteining or 
with-holdipg of the (aid Tythes or Offerings, or 
any part or parcel] thereof, the ſame to have full 

wer and authority to convent the ſame perſon 
or.perſons ſo deteaining the ſame, before the Or- 


| dinarie or other competent Judge to have power, 


by vertue of the ſaid AR, to heare, decide and de- 
termine the ſame by definitive ſentence, according, 
to the courſe and proceeding of the Ecclefiaſticall 
Law,withour reſervation of any right to the Tem- 
porall Judge to give remedie by any ſuit or ation 
for the recovery gf the ſame ; ſaving in caſe where 
an inheritance or freehold in the premiſes is clai- 
med, and the perſon claiming is difſciſed, deforced, 
and put from the poſſeſſhon of the ſame, in which 
caſes onely, the State ale&werh the Temporall 
Judge to take knowledge, and that onely for the 
regaiving of the right and the poſſeſhon of the in- 
herirance ſo loft. 


Afﬀcer the deceaſe of King Henry, King Edward 


his 
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his Sonne tending in like ſort the ſtate of the Cler- 
gle, the benefit of his ſubje&s, and the prafice of 
the Eccleſiaſticall Courts of this Land, made a Sta- 
tute whereby he did not onely ratific, confirme and 
allow (och Statutes as his Father had formerly 
made, but did further order, that every of the 
Kings ſubje&s from thenceforth ſhould juſtly and 
truely without fraud or deceit, ſet out and pay all 
inanner of prediall tythes in their proper kind, as 
they did rife and happen, ih ſuch manner as had 
been paid within the forty yeares next before the 
making of the A&, or of right and cuſtome ought 
to have been paid, with certaine forfcitures and pe- 
paltics, as well againſt them which carryed away 
any prediall,Tythes, before the tenth part thereof 
were juſtly divided from the ſame, or otherwiſe 
apreed for with the owner thereof ; as alſo againſt 
thoſe that did let or hinder the owner thereof, his 
deputie or ſervant, to view, take, or carrie away 
the ſame. Ena&ting further, that the parrie ſo ſub- 
ftraing or withdrawing any of the Tythes, ob- 
ventions,profits commodities,or other qdutics afore- 
faid, might or ſhould be convented or ſued in the 
K's Ecclefiaſticall Court, by the party complainant, 
to the intent the. Kings Fcclefiafticall Judge mighr 
determine the ſame according ro the K's Eccleſiaſti- 
call Laws. And that it ſhould not be lawfull for the 
Vicar, or any owner or farmer thereof, contrary 
to the ſame a&, to convent or ſue any withholder 
of Tythes,or any other like dutics,before any other 
Tudge then Ecelefiaſtiall, excepting onely out of the 
ſaid Statute things contrary or repugnant to, or 


againſt the cFe& and mcaning of the Statute of 
O I/eftminiter 
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Weſtminſter the fecond, the fifth Chapter, the Sta-: 
tutes of Articuli Cleri, Circumſpefte agatis, Sylva 
Cedua, the treaties De Regia Prohibitione , matters 
againſt the Statute of Anno primo Edwardi primi, 
Capite decimo, and ſuch other matters beſide, 
wherein the Kings Court of right ought to have 
Juriſdiftion. 


SECT. 2. 


That the Statutes of the xxvii. and' xxxii. of Henr. 
the $. and the 2. of Edward the vi. cap. 13. inten- 
tended for the true payment of Tythe, and the pre- 
ſervation of the triail thereof wnto the Ecclefiafti + 
call Courts, are now turned to the binderance of 
them both. Ty 


| \ 7 barre. all which good proviſion of 
'V ancient Kings before the Conqueſt, and mo- 
derne Kings fince the Conqueſt, for the affuring of 
the ſuit of Tythes to the Ecclefiaſticall Courts only 

and the Continuall poſſefſion that the Fccleſiafticall 
Courts havchad of the ſame,deduced frs fo ancient 
time,as hath bin before ſhewed,& ſo often obteined 
in contradioric judgement, as the conſultations 
| thereupon granted'do teſtifie : yer ſundry men of 
fi this Land, in ſundry ages, have by wrenches and 
ſubtile deviſes (which are odions in Law, and are 
by all godly and wiſe Judges by all poſſible means 
evermore to be reſtrained) raiſed up matter out of 
the faid ſtatntes themſadlves, contrary to any” 
ence 
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ſence and meaning thereof , to draw the trial] of 
moſt of thoſe matters away from the Ecclefiafti- 
call Courts.So that thoſeStatntes which then were 
intended for the good of the Eccleſiaſtical Courts + /424ta 
are now become the utter ruine&overthrow of the _ 
ſame, contrary to the rule of the Law, and common 4;, legatis.. 
reaſon , that things which were purpoſed for one /. 2. ante 
cnd (hou]d work'unto another. finem. C.de 
The firſt advantage they take againſt the Fecle- Jer = 

fiaficall Courts out of theſe Statutes , is gathered }/""*" <4- 
out of the twenty ſeventh, and thirty ſecond of ,,,. 
Henry 8. where it is ordered, that all the Kings 

Subje&ts ſhall pay their Tythes, according to the 29. gy 32; 
laudable uſes and cuſtomes of their Pariſhes, and . 8, 
places where ſuch Tythes grow and become due: 

which , albeit is undoubtedly meant of Feclefrafti= 

call cuſtomes, triable at the Ecclefiafticall Law, and 

ſo ever held till now of late, that men think all too 

much that goeth beſide their own net; yet there 

want not in theſe dayes, which go about with all 

might and maine to draw away theſe things unto 

the Temporall Courts, as belonging to the Tem- 

porallCrown and dignitic:wherein they do wrong, 

not onely to the Kings Eccletiaſticall Courts, to 

ſpoyle them of their ancient Juriſdi&ion, but alſo 

do injurie to the King himſelf, as though he had 

but one proper Juriſdi&ion orgy to his 

Throne, and ſcat of Majeſtie, and that which were 

done by his Ecclefiaſticall power, were done againſt 

his Crown and Dignitie ; whereas they are c<qually 

united in him, and his Throne is no lefle ſtayed up 

by his Eccleſiaſticall power, then it is uphokiet by 

O 2 is 
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his Temporall authority. And therefore a mere, 
paradox is that, that they ſo conſtantly afhirmes 
That cuſtomes in payment of T'ythes are matter- 
of Temporall Cogniſance onely, and not of Spiri, 
tuall cognition. For as there be ſecular cuſtomes 
fuch as are the cuſtomes of Mannors and Lordfhips, 
where the Lord hath his Rent, his heriot, his re- 
liefe and (ſervice ; and the tenant againe doth his 
homage and fealtie, according to the nature of his 
Tenure, which ſecular cuſtomes the forcnamed 
Statute De Regia prohibitione , forbiddeth Ec- 
cleſiaſticall Judges to dealin : So alfo there are 
Ecclefiaſticall cuftomes , ſuchi/as is the payment 
of Tythes, and other Ecclzhiafticall duties, to 
which Common Lawycrs arc not to put their 
hands, but to abſtaine from them, as dedicated 
to the uſe and triall of the ſpiritual] Courts. 
Otherwiſe would neither the ancient Authors of 
he Lepatines, and Provinciall Conſtitutions of this 
Land (the eldeſt of which , are equall with the 
_ dJayes of Henry the third, and the youngeſt of 
Provicial. them endeth in the reigne of Hexry the fifth) ever 
jp 71014" have changed ſo many ſeverall cuſtomes of pay- 
e decimise Ip 
ment of Tythes, as then were within the Land, 
and inſtead of them, have brought it one uniforme 
payment of the ſame, as it is at this day uſed, fave 
where cither the negligence of the Parſons, or the 
covetonſneſs of the Pariſhioners hath in ſome 
point changed the ſame. Neither would theſe ſta- 
tutes of Hexry.the 8, ever have ordered the people 
ſhould pay their Tythes after the laudable cuſtoms 
uſages of the Pariſhes where they grew, if the uſage 
| and 
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and cuſtome of the payment it (clfe had not been 

lubje& ro the Eccletiafticall cogniſance : for in 

vaine ſhall a man ſue for that, the Law allowes him pe” 
no courſe to come by, if it be denyed in theſpe- F- Ik 
cialleſt point belonging to the ſuite: for this is un- ,;,. Ne 
doubted Law : wherever there is an authority Or ,andara 
Juriſdi&ion granted, there are in like manner gran- eft jariſd. 
ted all thoſe things, without which that authority, & L. 3.ﬀ. 
or Juriſdi&ion cannot be perfe&ed, or performed. : = ” n2 le 


SU F. 4 


That cuftomes of payment of tythes are tryable onely 
at the Ecclefiajticall courts. 


Nd therefore it is without queftion,as Tythes 

by the ſaid Statutes, are onely recoverable by 
the Ecclefiaſticall Law, and not elſewhere ; ſo alſo 
the cuſtome whereby they are payd, is only triable 
at the Ecclefiafticall Law. Otherwiſe this inconve- 
nience will follow thereupon, which in other Laws, 
beſide this of ours is a great abſurditic, that the 
connexitie of the canſe, which the Civilians call 
Continentiam cavſarum, will be diſmembred and m_ * 
disjoyned, which by all good pollicie, together ;,;c;ic. 
with all her parts emergent or annexed,ought to'be Glos. c. 
handled, diſcufſed, and deterfnined before one and /tenificave-' 
the ſelf ſame Judpe ; one, 1 mean not in number, but 7#nt de ju- 
one in profeſſion, for otherwiſe 1 ſhould by this af. ©7477: 
ſertion bar appeales,which is not mine intenr. 

Which courſe it ir were held here in England, 

cauſes ſhoutd not be drawn peece-meale in ſuch 
ſort as Medea tore her brother lim-meale,and one 
part 


£ 
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part Of it carricd to this Court, another to that 
like unto the rent limbs of the child that were caſt 
here and there by Medes, thereby to hinder her 
father from purſuing her ; bur all ſhould be ended 
in one and the ſelfe ſame Court, which would be a 
great eaſe to the ſubje&, who now to his intole- 
rable vexation, and evceſſive charges is compelled 
to runne from Court to'Court, -and to gather up 
as it were, one lim of his cauſe here, and another 


there, and ye happily in the end cannot make a 


whole and perfe& body of it. 

Beſide, it is a Mighty diſorder in a common- 
wealth, thus to jumble one JuriſdiAion with an- 
other, and the: very confuſion as well of the one 
Law as the other ; for as Kingdomes are preſerved 
by knowing their bounds, and keeping their limits, 
ſo alfo Juriſdiftions are maintained and upheld by 
containing themſelves within the lifts or banks of 
their quthoritie. | 

Further, unlefle they will grant that there is an 
Ecclefiaſticall cuftome, as there is a Secular Cu- 
ftome, and that the one is as well to be: tried in the 
ane Court, as the other is in the cther, they will 
make their awn Do&rine in the before-rchearſed 
Prohibition voyd, where they will have it certain, 
that there is a SeculayCuſtome ; and if there be a 
Secular Cuſtome, then doubtleffe there is alſo an 
Ecclchiaſticall or Spirituall cuſtome : for the word 
Secular, is nat put in that place abſolutely, but re- 
latively ; and the nature of Relatives, is one to put 
another, and one to remove another : but in the 
Secular cuſtomes they barre the Civilian, _—_ 
they 
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they grant him the ſpirituall,for of contrary things 
there are contrary reaſons, 2nd contrary cfe&s : L. Fin. $. 


and what that which is propoſed, doth work in P/*5 4ntem 
de legatis 


3. CF 1bi 
Angel. 


that which is propounded, the ſame againe which 
is oppoſed,doth work in that which is opponed,by 
which Rule, as Temporall Lawyers are to deale in 
Temporall Coſtoms,& ſpiritual] men are not to in» 
termeddle therein, ſo alſo Ecclefiafticall Lawyers are 
to deal in Ecclefiaftical canſes,& remporall Lawyers 
arc not to buke themſelves thercabour. 
And that this. was the intent of the King, when 
he firſt received the Church into his prote&ion, 
with all the priviledges thereof, may appeare here- 
by, that having united both the Jurisdi&ions in his 
own perſon, he did not jumble them both toge« 
ther, as now they are, but kept them diſtin, 
one from the other ; not oncly in authorifing the 
Eccleſtaſticall Courts that were before, but alfo in 
uſing the very words and phraſes that the Juriſdi- 
&ionariecs Ecclefiaſticall did ufe, every where in 
their writings, even: theſe words whereupon men 
now.take hold to frame Prohibitions, viz. (accor- 
ding to the laudable cuſtomes and uſages of the 
pariſhes and places where where ſuch Tythes 
grow ) which were the words of Innocent the third 
in the Decretalls upon the title of Tythe, long be- 
fore theſe Statutes were made,or any otherStatutes 
concerning the true payment of Tythes 3 and Lin- 
wod- in the ſame title of Tythes otcen uſeth the 
very felt fame words and phraſes that the other 
doth: ſo thar if theſe words made noe Prohibition 
before the Statute Cas | think it cannot wel) be 
| Q 4 {hewed 
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ſhewed to the contrary ) neither ought they to do 
ic now fince the Statute ; for that they are ſpoken 
ſill in the Church baſineſſe , and not in a tempo- 
rall matter : whoſe government , although irc be 
under one and the ſame Prince, that the temporall 
ffate is, yet is it diſtin& from the (ame, as cver 
it hath been fince there harh 'been any ſetled 
forme of Church-government' in any common- 
wealth , as may appcare both' by the example 
of Saint Paul which never goeth/to any temporall 
power to puniſh the inceftous perſon, although 
there were ſundry lawes then: both in Greek and 
Latine written of theſe matters, but doth ir by the 
ſpirituall ſword alone : and alſo by that, that in 
matters of jarre for worldly cauſes between bro» 
ther and brother, he forbids ſuch as were new 
Chriſtians to go to law before infidels, but adviſeth 
them rather to appoint Judges among themſelves 
to defide fuch controverſies : which albeit in thoſe 
dayes was meant as well of lay Chriftians,as of the 
Miniſters of the Goſpell, for that the number of 
them was ſmall;and the cauſes of ſuit they had one 
againſt an other were not many, any might cafily 
be ended by oneand the ſelfe ſame contiftorie ; 
yet when the number of the Chriſtians increaſed, 
and the Church got ſome reſt from perſecutien, 
the Juriſdifion was again divided;8& as there were 
ſecular Courcs appointed by Princes, wherein tem- 
porall mens cauſes and lay bulinefſes were heard, 
ſo there were aiſo by the ſame authoritie ere&ed 
Ecclefiafticall Courts and - Biſhops audiences, 


wherein either Eccleſaſticall mens cauſes alone, 
| | or 
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or ſuch as they had againſt Lay men, or LayC. de Epi. 
men againſt them were treated of , and deter» /copali au- 


mined. 

So that this was no new deviſe of Henry the 
eighth, or Edward his Sonne, that when they took 
upon them the ſupremacie over the Church, as 
they had before over the common-wealth , the 
did not miſhmaſh both the States together, = 
made one confuſed heape of them both, but left 
them ſevered as they found them, onely affording 
either of them an equall proportion of 'prote&ion; 
for that by theſe two. parts, the Kings Monarchie is 
compleat, and himſclfe is the head and cheicf Go- 
vernour of the whole and entire body of his 
Realm. For this was exemplaired unto them in all 
former ages,fince the Church and common-wealth 
had any loving and kind cohabitation together as' 
hath been before remembred, And therefore do 
they wrong to the aſhes of thoſe Kings deceaſed, 
which by ſubtill ſence and ſtrained interpretations, 
draw theſe Lawes which they intended for the be-' 

neſit of the Church, and Church-government, to 
the qverthrow of the ſame, as though the Poſitive 
Lawes of the Kingdome, could not ſtand, if the' 
Laws of the Church continued and ſtood up 
rigat, | : 


CHAP. 
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SECT. 4; 


That thelimits and bounds of Pariſhes are of the 


Eccleſiaſticall cogniſance onely. 


Vw the ſame words of the ſame Statnge, (if 
perhaps at any time there grow any contro- 
verſic abour the limits or bounds of Pariſhes) the 
draw the ſame by like importunity from the triall 
of the Ecclefafticall Law, unno the Common Law, 
avouching the ſame allo to be of the Temporall 
cogniſance ; and yet Linwod, who lived in the days 
of Henry the fifth, making a Catalogue of the prin- 
cipall matters that in his dayes belonged unto the 
Eccleftafticall Courts , reckoneth the bounds. of 
Pariſhes for one, And very like it is that it ſhauld 
ſo be, for that Eccleſiaſtical men firſt in this King- 
dome made diviſions of Pariſhes, as by our owt! 
Regifiro Chronicles it appeareth; and the firſt praQice there- 
Eccl. Xpi. of within this Realme, came from Honerius the 
Cant,$10Y. fourth Archbiſhop of Canterbury after Auguſtine, 
2 # OY who himſclfe died inthe year of our Lord God 
Moe cond 693. * alchough otherwiſe the thing it ſelf be more 
the Wri. ancient, and deſcends from the councell of S. Paul 
ters for | 
that which concernes the original] of Pariſhes, may find ſome proba- 
ble iſſue, if the courſe of Antiquitie rvnne clecr. Thoſe: that firſt 
gave example.to others in this matter, are conceived ro be the an- 
cient Roman Bifhops 3 for it was recorded in the Ponticfial of Dama- 
ſus (as ſome would have it) Bur in Anaſtaſius Ribliothecar, we finde it, 
rhac when Pcter had appointed and ordained Prieſts &c. and Cletus 
had reduced them to a cerraine number, Pope Exariſt afligned to _ 
Q 
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of chem his Pariſh, or as they then ſaid, his Title : For ſoa Title is 
underſtood by Onuphrius, and ſo in effe& ir may be taken, though o+ 
| therwiſe Parecia is Accolatis ad ſacram Fdem, Titulus autem Edes 
| 7þ/a. And ir may ſeem, that Titulus might be taken for Parecta, becauſe 
this hath been taken for that : For in the Councels we ſhall ſometimes 
finde a pariſh pur for a Pariſh Church, which is che meaning! of Titulus, 
See Baronius ad an,.Ch.nl2z. where rhe learned Cardinall ſerrerh down at 
large what theſe Titles were, and why they were [o called. As for 
the time when theſe Pariſhes were alligned by Euariſt, it muſt be abour 
the beginning of the ſecond Centurie. 

This done, and the number of new Converts increaſing, Higinius 
placed ſeverall Prieſts in ſingular Pariſhes,& the chief of thoſe he called 
Cardinales Presbyteros: and here we muſt believe,that the Romiſh Car» 
dinals began, if ac leaſt we will be guided by their Hiſtorians. In after+ 
times Pope Denis improved theſe conveniences invenied by his An- 
ceſtours, and ſet limits to Pariſhes. And this was done about the 
yeare 260, If theſe things be anſwerable, as-they are generally recei- 
ved by.the Romiſh Antiquaries, then it may ſeem that ocher Nations 
made the like proviſion ſooner or later, according to their example. 
And this is the rather to be believed, becauſe this Pope Dionyſe wrote 
an Epiſtle ro Severus Biſhop of Corduba, to obſerve this order in his 
Dioceſſe, and look what courſe himſelfe rook, that he ſhould direRt 
other Biſhops to do in like manner. What was elſewhere done dorh 
not ſo neerly concerne, but here at home the firſt diviſion of Pariſhes 
15 aſcribed ro Honorius Archbiſhop of Canterbury, as the Author here 
hath cired our of the Regiſter, and ir is approved by Cambden. Sed ca- 
vendum (gc. ſaith Marſil in his Book de red. Eccl. chap. 12. Bur heed 
muſt be taken to the Equivocation ofthe word Pariſh; for ir harh not 
alwaies had one and the ſame acceprion. Sometime when nothing is 
named bur a Pariſh, che whole Diocefle is underſtvod,and chis norion 
of the word often occurs in the Councels and elſewhere, According 
ro this ſence Barbatia fpake a wide word for the Pope, where he ſaich 
thar in reſpe& of him; the whole world was bur one Pariſh, tra#. de 
preftant. Cardinal. Otherwiſe # pariſh is raken for ſuch a pare of the 
Dioceſle, which is aſtigned. ro ſome prieft, arbitrarily ſenr and main- 
rained by the Biſhop ; for ic is to he noted that (ſuch a pariſh paid all 
dues to him, and he to his Clergie, for rhe primitive communitie of 
living , becauſe of inconyenicnce ceafing in the Church, this cuſtome 
WIS 
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was iarroduced, that all Church dues ſhould - be at the Biſhops diſpo- 
fing, ſorthar being geometrically divided into four portions, he ſhould 
have oac part, and his Clergie another, the third ro be diftribured to 
the poor and Strangers, and the laſt part ro be reſerved to the Pari- 
fhomers for the repairing of Churches: And that this was the uſe 


Gregwre to our Aufin, in B-de ltb. 1. cap. 27, The coliefion of theſe 
ducs was committed to the care of the Chorepiſcopus, as appeareth by 
2= Arabick Canon of the firft Councell of Nice, which together with 
other Qoccumenicall Councels, and rhoſe Canons which are called the 
Apoefilles, and fome hiſtory of che primitive rimes, out of Clement gyc. 
we enjoy and cſtcem as a moſt peculiar monument tranſported hither 
oar of the Eaſterne world, and placed in our publick Librarie , by the 
bountie of 2 worthy Benefattor Sir Thomas Roe. The latter end of thar 
Canos faith thus, bur for our great want of Arabick Characters, ir 
moſt be read in Hebrew — T1) MINUGI »D ND "IN NEON WT) 
mt xv PrRnonont map bY by gp PARDON 39PON 
Y» 775 M21T WONIN 1378 MNDEI? RAYNENTR MPS 
T9) 9FORIR 1D. DDITI INT ON MIWT nw HI 
nya 2725 37378 oa 00 8D1 NNN, DNV NR 
where the Cannon provideth, that ic ſhould : NOR ORIN D1VA? 
belovg ro:the Charge of. the Chorepiſcopi ro ſce that in every of 
their . (everall Citics and Cuntry-viliages theſe dues ſhould be 
colleficd proportionably as every place ſhould be found able 3 
and that theſe dues ſo colleed , ſhould be every yeare' brought 
co the Biſhops place of abode , thar there they might be diſpoſed of 
toward the maintenance of the Biſhop, the reliefe of the poor and 
flrangers , and the encouragement of his Clergie,; that ſo there might 
be concord and unanimity herween him. and them, &c. The Latine 
Tranſlation of cthcſe Canons is ſer forth by, Turrian and Alphonſ. Piſan. 
2nd is to be found in the *. Tome of the Councels ſet forth by Binius. 
Ia the Tranſlation, this Canon is the 54. bur he that mindeth to fee it 


. tn thie Arabick muſt look far the 58. Some fay, that theſe Canons are- 


ſuppoficions 3 I onely | know that they may be ſo, nor that thay are- 
and however ic may be dul to ertarrain any ching that ſhall be obtru. 
ded, yer the re1eQion of ancient Authors, and. Councels ſhould be wa- 
rily concluded vpon.. Thus much notwirhſiauding ir recorded, that by 

reaſon 
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eſpecally of the Romiſh Church, plainely*appeacth by the anſwer of 


noun" 


 Arabick Canon more diſtinitly — y87V9 '6y 29wH D] 
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reaſon of the Arian incendiaries, a compleat number of che Canons of 
this Councell was ſo rarely found, that Athanaſius himſelfe, who was 
preſent at the Synod, was forced to ſend into theſe parts, to rhe Bi 

of Rome, that then was, to deſire from him a perfe& Copie, 

in the Eaſterne world, few or none had eſcaped the fire of the Arians. 
This we have our of rhoſe Epiſtles, which are ſuppoſed to have paſt 
berween Pope Marke and Athanaſius concerning the burning of the 
decrees of this firſt Nicene Councell ; and if theſe be true, rhe Canons 
here are the lefſe robe fuſpeted : Burt againſt rhe credit of choſe 
Epiſtles, the Cardinals Bellarmine and Baronius have confen- 
red, and it may well be thought they have (ſome caule, for chat theſe 
Canons much availe their fa&ion, and depend not a little upon rhe 
authoritie of theſe Epiſtles 3 yer their reaſons againſt theſe Epifties are, 
for the moſt pare Chronologicall ; and becauſe ſuch as theſe are ſabje&t 
ro much hazzard, therefore our confidence in believing may be arbj- 
rraie, & at our own diſpoſing. But be theſe Canons how they will, 
yet a moſt expreſſe monument of this Quadribartite divifion of Church 
dues, may be nored our of an Arabick Canon of the Coucell of Antzoch, 
Canon 25. I ſay, an Arabick, nor for curiofitie, but becanſe I find this 
matter more fn[ly there ſer down, for the Greek ſaith thus, Exrozevey 
Ly or Af + Ecranctaes TegyudTwy Eugiay ws Sioxoly oig wAVTAS 
Fs Snouives 7 wean; cheCoing x3 $ofs $88. That the Eiſhop ſhalf 
have the Church ducs in his power, that he may diſpoſe of chem ro 
every one that neederh religiouſly and in the fear of God. Bor 


bax!9gnnnna 2mm Mapp IR RIGRD MDT 
797 [133 INN) PINDER) RIPEYR DIR 231 MEAN 
That the Biſhop ſhall have ar his dif- : Ox ISNTTNN XD) 1 
poſing the Church dues and revenues, to the end, that he may divide 
and diſtribure chem ro his Clergie, ro che Pariſhioners (for the repai- 
ring of Churches) ro the poor and needie, and that he make rake ro 
himſcife what ſhall be neceſlarie for his own expence &c. This 
Nuadripartite Diviſion was uſed in moſt places, but moſt. principally in 
the Roman Church. For in ſome other the Biſhop had the third part. 
Sce Fileſacus in his Book De Sacra Epiſcoporuam Authoritate. 
Concerning the Originall of a Pariſh in theſe two formerAceeptions, 


't way be acknowledged to be a divice cf the ancient Koman Biſhops, 
and 
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and to have been derived from them to other Nations. But a Pariſh 
may be alſo taken for ſuch a part of the Dioceſlſe, which is limited to 
ſome refidentiaric incumbent, allowed by the Biſhop, aud maintained 
by the Church dues in his own right. And this conſideration of a Pa- 
riſh moſt of all agreeeth with thoſe which we now have. And it may 
very well be ſuppoſed, thar theſe later Pariſhes have had their begin- 


ning from the inconveniences of the former. And the deſignment and 


limitation of theſe however ir might have ſpeciall encouragement 
from the devorion of lay men, yet the principall ſtroake, was always 
given by the Ecclefiafticall, ro whom ict pertained co conlecrate the 
Churches, and make them baptiſteriall. And that the dividing of Pari- 


ſhes ſhould of cighr belong unco Ecclefiaſticall men, it may be the more . 


reaſonable, becauſe rhe firſt that ever divided any Pariſhes were the 
Roman Biſhops, and they did not onely ſo, bur alſo-gave dire&ion to 
other Prelates in their ſeverall Provinces to do the like, eſpecially if 
thar be true, which we have formerly ciced our of that Epiſtle of 
Pope Denz« to the Spaniſh Biſhop. However Alexander the third 
C. Avaritie. De Prabend, &s Dig. gave command to the Canons Re- 
gular of Zorke Dioceſle that rhey ſhould not preſume to divide Pariſhes 
ſane conſenſu Archiepiſcopi. And ſome encouragement may be had from a 
decree made in a Synod holden at Weſtminſter, about the yeare 1147. 
which ſaith,c.q. Nullus Abbas,nullus Prior,nullus emnino Monachis aut 
Clericus Eccleſiam, ſrve decimam , ſeu quealibet beneficia Eccleſraſtica, 
de dano laici accipiet ſine proprii Epiſcopi authoritate, (x conſenſn : quod 
fi preſumptum fucrit, ,irrita erit donatio hujuſcemodi. Chron. MS, 
Biblioth. Bodleian. And the like intimation is given in an other 
Councell, holden at the ſame place, in the yeare 1145, called by the 
moſt reverend father in God William, then Lord Arch-biſhop- of Can- 
rerbury. There ir is ſaid, cap. 19. Vt nulla perſona Eceleſias vel decimas 
ſer quelibet alia E cccleſtiaftica beneficia det vel accipiat ſine conſenſu oF 
anthoritate Epiſcopi, If we apply theſe decrees ro rhe marter in hand 
we may deduce ſomething anſwerable ro that which is inquired. befjdes 
Leymen were not to meddle with the ordeping of Tych-papment, and 
and yet in this diviſion of Pariſhes, a principall reſpe&t was had to rhe 
confidefation of Tythes, and therefore it was, that pariſhes were limi- 
red with ſuch grear care and curiofitie. For Bartfol ſaid, That if ir were 
doubred concerning a houſe , in what pariſhit ſhould ſtand,ir muſt be 


conceived to be ofthar into which ir opens , if ir be opened ſeverall 
; wayes 
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wayes, a poſterne gate was not reſpeRed, but it was judged to belong 
unto that Pariſh into which it opened at the chief Gate. 
Ar what time this laſt kind of Pariſhes began elſewhere, we enquire 


not, when they began here ar home, we finde not, unleſſe we under= 
q ſtand ſuch as thele in the Diviſion of Honoraus : however they muſt be 


In uſe before the dayes of Edgar, as it feemeth. by the Saxon lawes of 
that time. Sce the Lawes of Edgar. cap. 1. | 


which he gave to Titw, to appoint EJders in every Tit. cap. x: 
Citie : But that Citics and Countries againe are er/- 5- 
divided into ſeverall Pariſhes, it was the ordinance 

of Pope Dyonyſius about the yeare 266. and from 

him derived into this and other Realmes; and the 
diſtin&ion thereof was chiefly deviſed that it might 

be known of what congregation every people were, 


and that ſo they might be trained up in the School 


of Godlineſs under their own Paſtor or Minifter. 
Bat that now the divikon of Pariſhes doth ſerve to 
other politick uſes, ir comes not of the firſt inſtitu» 
tion thereof, which was meer Ecclefiafticall : but it 
groweth out of a ſecond cauſe, that is, becauſe be- 
ing ſo fitly and aptly primarily divided by Eccleſi- 
afticall men as they are; the Princes therefore did 
uſe the opportunity thereof for temporall ſcrvices, 
ſubdividing the ſame againe into may Tythings 
or like ſmaler divifions, for the more ſpeedy ſer- 
vice of the King, and better ordering 'of the com. 
monwealth, Whieh our ancient Fathers well know- 
ing, never called the ſame in queſtion, acknowledg- 
ing therein the good they had received from Eccle- 
faſticall men, by this partition of Countries into 
Pariſhes : but men of later age being lefſe thanktull 
then they , and loath'to ſcem beholding to Eccle- 

wv" faſticall 
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Fafticall Courts for any matter of good order and 


. diſpoſition, have arrogated the ſame wholly to the 


Femporall Courts ; as though the Ecclefiafticall 


| _ could not as well diſcerne what two or three 
- honeſt nien depoſe and ſay as concerning the limirs 


or bounds of a Pariſh,'as twelve meanc men of the 
countrie who are upon like depoſitions, to give up 
their verdi&, But for che limits of Biſhopricks , I 
acknowledge that they are Temporall, for that 
they were not primarily deſigned out by Eccleſj- 


aſticall men, and their dirc&ion, but were afligned- 


to Provinces, or Shires, firſt deſcribed and diſtin- 
guiſhed by Princes: bat for Pariſhes , neither rea- 
ſon nor antiquity concurs with them, 'that they 
ſhould be temporall, or that they ſhould be uſurped 
or challenged to be of the. temporall cogniſance. 

And ſo much for thoſe prohibitions, which they 
commonly frame out of the 27, and 32. of Henry 
the eight, not that there are no more but theſe, 
but that having a taſt of theſe, there may belike 
Judgement made of the reſt. 


SECT, 5's 


That the clauſe of the treble Dammages in the 13. 
chapter 2. Edward the ſixt is to be ſued in the 
Eccleſiafticall Courts onely. 


Lt of the Statute of the 2. of Edward the fixt 

cap. 13. they raiſe many prohibicions, the firſt 
whereof in order of the Starnte, although the lait 
in praCticc, is the prohibition of treble dammages, 
upgn 
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upon not dividing ad ſetting out Tythes or atTeaft, 
for the not compounding for them before they be 
carryed away : Which forfeiture they ſuggett, and 
thereupon bring a probibition, and ſo draw the 
whole ſuit of Tythes into rheir Conrts, contrary to 
the true meaning of the ſtatute, which would have 
thoſe treble damages, in caſe of not juſtly dividing 
and ſetting out,or not compounding for the Tythes 
before they be carrycd away, be no leſs recoverable 
before an Ecclefiaſticall judge according to the 
Kings Ecclefiaiticall Law, then the forfeiture of 
double value Cby the letting & ſtopping of them to 
be carryd away,whereby theyare loft, with thecofts 
thereon growing is remediable at the ſame Law, 
for albcit the clauſe which is to redreſs this wrong, 
be put aſter that part of the Satute, which concerns 
the ſtoppieg and letting of Tythes to be carryed 
away, yet when there is a great reaſon that it ſhould 
ſtretch ir (elfe to the firſt branch of the proviſion,as 
to the ſecond, and the ſecond branch hangeth on 
firſt by a conjuuftion copulative, and there is no 
hetorogeny or deſparity in the matter, whereby ic 
may not be as well verified in the one branch, as in 
the other,] ſee no reaſon why it ſhould not equally 
reſpe&them both according to the rule of theLaw; 


C lauſ ula infine poſita refertur ad omnia precedentia, 0: £tte? 
maxime quando. non reſultaret intelleFus contrarius 2g, 1, 1. 


jurias here it doth notsfor the intendment of cither 
branch of the Katute is,to procure by their ſeverall 
forfeitures, a juſt and true payment of Tythes, 
the recovery whereof, as the preciſe words of the 
ſtatute in one member reſtraine unto the Ecclejiafti- 


call Law ; fo the Indentitie of reaſon in the other 
P member 


/. 
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member doth confirme it unto the ſame Law, for. 
wr wpch where there is the like reaſon or equitic, there 
Ha. {*'- ought to be the like diſpoſition or order of the 
Law. yi) 

Beſide if the principall cauſe it ſelec be triable in 
the Ecclefiafticall Court, why ſhould not thoſe 
things which hang thereon by tryed in the ſame 
Court, for they arc but as it where accefforics to 
the principall, and ſo not. one!y follow the nature 
of the principall, but alſo belong to the Court of 
the principall, and arc determinable where the 
principall is, for otherwiſe bappily there might fall 
out contrary ſentenees of one and the ſame thing, 
the one condemning,'the other abſolving. | 

Further, in that Caurt wherein the courſe of | 
Tuftice already is begun, the cauſe may with the leſs | 
labour and caiter expences be ended, being for the 
moſt part determinable by one . ſentance , then that 
a new proceſſe thereof ſhould begin before an other | 
Jadge, who knoweth little or nothing of the prin- 

cipall matter, and therefore cannot fo eaſily decide 
the acceſſorie. | 

Laſtly, thoſe which take this courſe, firſt to ſur- 
| miſe a forfciture, then to draw the originall ſtir, 
whereupon the forfeiture grew into queſtion, bring 
in a proceeding far different from the common ſtile 
of all well ordered Courts, in all Nations, among 
whom the connuſance of the cauſe, and tryall there- 
of gocth before, and the fortciture or execution 
thereof followeth afrer: But in this HyFeron prote- | 
ron, the execution is in the forward, and the cryall | 
1s in the reward:I1n which doing they deal much like | 
as 


to 
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as Cacus the Gyant 'dealed with Hercules Oxen 
who to the intent thatHercules/hould not find what 
way they were gon, drew them backwad by the 
tayle inio his Cave; but as that device ſerved not 
Cacus, but that Hercules had his Oxen againe, (a 
it is to be hoped,the Reverend Judges of this Land, 
wilt not long ſuffer this ſubciltic to prevaile,but as it 
came in likea Fox, and reigned as a Wolte, ſo in 
the end it ſhall dyc and vaniſh away like a vaine de- 
vicc,much like the deftinie of Boniface the eight: for 
the reverend Judges arc not onely to minifter Jus 
ſtice between mar and man, ſo that every man may 
have his own, and-none be oppreſſed by an other, 
but alſo they are to carrie an upright and inditfe- 
rent hand between Juriſdigion and Juriſdidion 3 
yea though themſelves be parties to the matter in 
queſtion, ſo that one Juriſdi&ion cate not up an 
other, as the Locnſts in Egypt devoured up all the 
green things of that land. | 


SECT. 6 


That the naming of Law or Statute in a Statute, doth 
not make it to be of the Temporall cogniſance, if the 
matter thereef be Eccleſiaſticall. 


N other rendevous they make of the words 
Ac this Proviſo (Law, ſtatute, priviledge, pre- 
ſcription, or compoſition recall) as though all which 

eth under any of theſe tcarms maſt belong to 


the wyall of the Common Law, and not to the 
-. P 2 _cogniſance 


De pre- 
ſcript. l. 2, 
tit. 26. 
De Privi- 
teg. 1.5. 
mit. 33. 
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Cogniſance of the Eccleſiaſticall Law, and that for- 
ſooth, becauſe theſe words & tearms are expreſſed 
in the Statute: which is much like unto that, as one 
would needs have a houſe, to be Maſter Peacocks 
houſe, becauſe he ſaw a Peacock fit upon the the 
top thereof : Bur it is not the naming of a thing in 
Law or Statute, that makes ir to be of the Tempo- 
rall cogniſance, or otherwiſe : bat it is the nature 
or qualitic of a thing named, that rangeth it under 
the one Law, or the other, So'thar if the matter 
ordered inthe Law or Statute be Temporall, the 
cognifance ſhall be Temporal! ; if Spiricuall then the 
caſe is determinable in the Ecclefiaſticall Law ; for 
this Proviſo is not prohibitorie, as the Iaft proviſo 
of this Statute is, whereby Ecclefiafticall Judges are 
forbidden to hold plea. of any thing that is in the 


fid proviſo contained; but ir is rather dire&ive, 


and ſheweth where the Ecclefiafticall Judge is t6 
give way to immunitics , and'to pronounce for' 


them: fo that for any thing is conteined in this 
Prouiſo to the contrary, the. cogniſance of theſe 
matters, efpecially, Priviledge , Preſcription, and 
Compoſition, ftill remgineth at the triall of the 
Ecclefiaſticall Law, as they did before this Proviſo 
was made for T'ythes, and other Ecclefrafticall dne- 
ties, as may appeare by the ſevcrall titles in the ſane 
Law hereon written- 

And forthe other words, | Law and Statute } 
therein mentioned : (when as the King hath two 
Capacities of government in him, 'the one Spiritu- 
all, the other Temporall , and his high Court: of 
Parliament, wherein Lawes are made, -doth ſtand 
as 


p< fu  fawk FA a. ©ni ww RLHvPzx> ww .3z3Hvcc cc _ . }>cþ.ic }-u u ac 


P—====2 46k eat. PR—_ PO — — —_—— 


my & -=@ 


m_ = © 


And Eccleſiaſtical! Law. 227 


as well of ſfirituall men, as Temporall men, and 
ſo ought to ' ſtand in both houſes, if the ancient 
Book De mods tenendi Parliamenti be true and aus 
thencicall, which makes the upper Houſe of three 
States, the Kings Ma jeſtie, the Lords Spirituall,and 
the Lords Temporal!l; and the lower houſe in like 
ſort of three other the Knights, the Procurators 
for the Clergie, end the Burgeſſes ; and his Majeſtic 
hath within this Realme aſwell Ecclcliafticall 
Lawyers as Temporal], which arc no leffe able to 
Judge and determine of Ecclchaſticall matters, 
then the Temporall Lawyers of temporall bufineſs) 
It is'not to be imagined, but as his ſacred Majeſtic 
will have thoſe Laws to be held temporal!, and to 
have their Conttru&ions from Temporrll Lawycrs, 
| which are made and promulged upon Temporall 
| rights and cauſcs : So alſo his highnefle pleaſure is, 
and ever hath been of all his predeceffours, Kings 
1 and Queens of this Land, that ſach Lawes and 
| Statutes as are ſer out and publiſhed upon Eccleſta- 
ſticall things and matters, ſhall be taken and ac- 
counted Ecclefiaftical,&interpreted by Ecclehafticall 
Lawyers,although cither of the have interchangea- 
bly each others voyce in'them,to make them a Law. 

And that the King doth infuſe liſe into cither of 
the Lawcs, when as yet their ſubſtance is unperfeR, 
and they are as it were Embryons , is in temporall 
matters, by his temporall authoritic, and in ſpiri= 
tuall matters, by his ſpirituall authoritie, for to 
that end he has his double dignitie in thar place, 
as alſo the Eccclefiafticall Prelats ſuftaine two per- 


ſons in that place, the one as they are Barons, the 
P 3 other 
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other as they arc Biſhops : So that even the orders 
of the Houſe do evince, that there are two ſorts of 
Lawes in that place unconfounded both in the head 
and the body, although for communion ſake, and 
to adde more ſtrength to each of them, the generall 


allowance paſſeth over them all. And as they reft | 
unconfeunded in the creation of them, ſo ought | 


they to be likewiſe in the execution of them, ſo 
and as the Temporall Law forts to the Tem- 
porall Law fo the Spirituall Lawyers Statutes 
ſhould be allowed and allotted unto the Spirituall 
Lawyers. 

And as the nomination of theſe words Law or 
Nature in this precedent Proviſo, makes not the Law 
or ftatuteTemporall,but that it may remain wholly 
Eccleſiafticall, by reaſon of the Spirituall matters it 
doth containe, and the power of him that quicknerch 
it, & powreth life thereinto: ſo much leffe can the 
inſerting of theſe termes, Priviledges, Preſcriptions, 
or Compoſition reall, in title the Common Law 
to the right thereof, or the Profeſſours of the ſaid 
Law, to the interpretation thereof, for that matters 
of theſe tirles ſo farre as they concerne Tythes, and 
other Ecclehiſtical duties, have been evermore ſince 
| there hath been any Ecclcſiafticall Law in this Land 
(which hath been ncer as long as there hath been 
any profeſlion of Chriſtianitic with us} of Ecclcfia- 
ſticall ordinance, neither ever were of the Tempa- 
rall cognifance, untill now of late,that they tranſub- 
ſtantiate every thing into their own poſſeſſion ; as 
Midas turned or tranſubſtantiated every thing that 
he touched into gold, 

CAP, 
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| How it comes to paſſe , that when tythes were never 


clogged with cuſtome, preſcription, or compoſition 
under the Law, they are clogged with the ſame un- 
der the Goſpel, and the cauſes thereof. 


Ur here it will not be amifſe ro enquire (lince 
Brywe: came in the beginning of the primitive 
Church, within a litcle time after the deftrugion of 
Jeruſalem, and the ſubvertion of the Jewes policic, 
unto the Chriſtian Church and common-wealth, 
void all theſe incumbrances, as ſhall appeare after 
by the teftimonie of ſundry of the ancient Fathers, 
which were neer the Apoſtles time) how it comes 
to paſſe (fince Tyths are no lefſe the Lords porti- 
on now, than they were then, and in the Patriarchs 
time before them) that theſe grievances have come 


upon them more under the Goſpell then ever they Malach. 3. 


did under the Law : for then never any Lay man 
durft ftretch out his hand unto them, to dminith 
any part thereof, but he was charged with robbe- 
rie by the Lords owne mouth : and in puniſhment 
thereof, the heavens were thut up forgiving raine 
unto the earth 3 and the Palmer-worme and Graf 
hopper were ſent to devour all the green things up- 
on the carth, And for Eccleliafticall men, it is not 
read any where in the Scripture, that ever they at- 
tempted to grant out = priviledge of Tythcs to 


2+ any ; 
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any perſon, other then ro whom they were diſpo- 
(cd by the Law, or to make any compoſition there- 
of between the Lay Jew, and the Lords Levites : c- 
very of che which have been not onely attempted 
againſt the Church in Chriftianity . but executed 
with great greedinefle: ſo farre worſe hath been the 
are of the Miniftrie nader the Goſpel then was the 
condition of the Priefts and Levites under the Law. 


SEQ $. ©. 


That the cauſes are two fold : Firſt, the Violent in- 
truſion of Lay men; aud ſecondly, the over-much 

_ Curiofity of School men 5; and fir the firit cauſe, 
aud therein concerning Charles Martles Inferda- 
1101s, and the violent preſcriptions enſuing there- 
upon. 


== begining whereof, although it be hard for 
me to tind out, becauſe there is ſmall memory 
thereot lefr in Stories ; yet as farre as | can by all 
probabilities conje&ure, this great alteration in 
Ecclchafticall matters, came by two occaſions : the 
one by the violence of the Laitie, thruſting them- 
ſelves into theſe Eccleſtafticall rights, contrary to 
che firſt inftitution thereof; for when they were firſt 
received into the Chriftian world, they were recet- 
ved and ycilded to for the benefit of the Clergie 
onely, as in former time under the Law, they had 
been for the uſe of the Pricfts and Levites onely : 
, The other was, the too too much curiofitie of 
Schoolemen who being not content with the fimple 

entertain=- 
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entertainment of Tythes into the Church, as the 
ancient Fathers of the primitive Church received 
them , would needs ſeek out how, and in what 
right, and in what quantitic this proviſion 
belongs unto the Church , wherein they did 
by their overmuch fſubtilty , rather confound 
the truth then make that appeare which they 
intended to do. By the firſt of theſe was brought in 
that great preſcription,which is called rhe preſcrip- 
tion beyond the Lateraz Councell, whereby Lay 
men held Tythes in fee , without paying any thing 
therefore unto the Church ; and out o that ifſued 
the reft of thoſe pettic Preſcriptions, which we now 
have, which are nothing elſe but imitations of the 
firft. By rhe ſecond, came in Priviledges, Cuſtomes, 
and Compoſitions ; or if they came not in wholly 
by them, yer ſurely were they much ſtrengthned by 
chem; but of either of theſe after in their places. 
But for that all theſe forenamed grievances in the 
Church; as farre as my reading ſerves me, Preſcrip- 
tion is the cldeft and firſt thruſt into the Church; 


and violated the Liberties thereof; I will firſt be- 


gin thercby, and ſhew upon what occafion it firſt 
ſeiſed upon the Church, and prevailed againſt her, 
and then I will ſpeake of the reft in order. 

It is ont of queſtion that from the time of Origex, 
who lived within foure ſcore yeares after the death 
of Saint Fehz the Evangeliſt, as alſo did Cyprian, 
who was his cocquall in time, and fo along by the 
ages of Chryſoſtome, Ambroſe, and Aguftine, and ſome 
of the purer Popes, as VUrbax the ſecond, Dionyſius 
and Gregorie the great,there was good uſe of Tythe 

in 
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in the Churches, where Chriſtian Religion was 
imbraced, as may appearec by every of their tcſti- 
monies that God had not appointed it to be a pro- 
viſion onely for ſuch as ſerved at the Altar under 
the Law, but alſo was purpoſed by him from the 
begining , to be a maintenance for the Miniſtric 
under the Goſpel : and therefore Origen in his xi. 
Homily uponNumbers ſpeaking of Tyrhes,faith thus, 
I hold ir neceffarie that this Law or precept be ob- 
ſerved according to the letter : and upon the 22. 
of Matthew he thinketh Chriſts words uttered there 
as concerning Tythe, to be a precept no ſefle neceſ- 
faric for the uſe of Chriſtians, then they had been 
for the} Jewes : and therefore he accounteth 
Tythe neither ceremoniall,nor Judiciall, but morall 
and perpetuall. Cyprian in his Lxvi. Epiftle adviſeth 
the Clergie of his time, fince they had Tyths alot- 
ted unto them for their maintenance, they ſhould 
nor abſent themſelves from Gods ſervice. Chryſo= 
ftome upon the viii. of the As, uſeth this argument 
to perſwade husband-men to pay their Tythes 
truly unto the Church, That it is good for them ſo 
to do, for that there are continuall prayers and in- 
terceſſions made for them by the Miniſtrie, Ferome 
upon Timothy ſaith, The precept of payment of 
Tythes, is as well to be underſtood in the Chri- 
ſtian people, as in the Jewes. Read Ambroſe, in his 
Lent Sermon, and Auſtize in his xliiti. Homily.,and 
Gregorie in his xvi. Homily, and you ſhall find no 
lefle plaine places for the continuance of the pay- 
ment of Tythes among the Chriſtians, then the 
former were, Addde to theſe the praiſe of Dyony- 

; ſis 
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ſs himſclfe, who by Feromes account flouriſhedin 


the yeare 266. who not onely divided out pariſhes, 
drawing the example thereof from Saint Paul, 

who firſt apointed Biſhops in Cities, bur alſo afſign- 

ed orderly to every Pariſh his Tythes. All which 

held in rhe Chriſtian common-wealth, in a decent 

and comely ſort, untill the irruption of the Hunnes, 

Goths, and Vandals, upon the Chriſtian World, 

who firſt invading [taly under theEmperour Fuſtini« 

an did for many yeares ſo harrrow the whole 
Countrie, and eſpecially Lombardie, as that they 

left not almoſt a man of excellent Religion any 

where unperſecuted, overturned Churches , burnt 
Libraries, overthrew Schooles of learning, and to 

be ſhort, what wickednefle did they not? infomuch 

as Gregorie the great, being otherwiſe a very good D 
man, and one that did relic himſelte upon the pro- 

vidence of Almighty God,verily thought and taught 

that the end of all things was x 4 come : but after 

thoſe fierce and barbaroaſe pu once ſet their 

face to go againſt France, (which had beenthither- Hoſpinian 
to free from that innundation which hapened in Je orig. 
the dayes of Theodarick,, who lived about the 650, Monach. 
yeare of the incarnation of our Saviour Jeſus 

Chriſt ; * Charles Martel the Father of Pipin, after * Con- 
King of France, bcing then great maſter of the Kings ©7178 


honſe, would not (although otherwiſe he were a C_ _ 


finde in 
ſtorie thos. That though he was a man ofa rare and warlike ſpirir, 
and vouhſafed great protedion to the perilous times he lived in, yer 
alſo we finde, thar he gave occaſion ta many miſerable 'inconvenien. 
ces to follow, by ſuffering himſelfe ro be so notorious and unuſuall an 
example of Sacriledge, For when his greax defigne againſt the Sara- 


CEns 
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cens ſtood in agitation, he,refuſed ro pur himſelf upon (o deſperate an 
attempt, unleſlc the Clergie would yeild up their Tyrhes and main- 
renance for the time being towards the expences of rhe warre. This 
condition the Clergie accepted of, moved therero hy the exigencics of 
that age, & the faire prerence of, Yartel, who promited that he would 
reſtore all again & that with ample intereſt,but thar Charles never did 
this,thele days canteſtific co thoſe. This fat of Martel,if it were ſo,was 
execrable, and if ir were nor, yet the opinion of it hathbeen ſo harſh- 
ly entertaiced by Tradition, that we find him confidently damned in 
the Legend: And this Storie Of his damnation is faſtned upon Exchre 
Biſhop of0rleance,who is ſaid to have ſeen in a viſion this Marte! in hell 
rorments - and that Exchre might believe what he ſaw, an Angel in- 
ſtru&eth him ro ſeek for Martel in his Sepulchree, and (o he did, 
bac found him nor , bur he found the place all black, and inficad of 
Charles a direfull Serpenr. Sec the Annalls of Orleance. Concerning the 
damnatiom of Martel, we have nothing ro ſay what may be thought 
of rhe viſion ſhall here after be enquired. this is cerraine, and believed 
by all, thac this Charles was a great oppreſſor of the Church. For to 
ler paſſe thzt of Hincmare Archbiſhop of R hemes, Gregorie of Tholous, 
S1gebert and others, it is obſervable, that this could nor be omirred 
by Dupletx himſelfe,one of the greateſt friends that ever Marie! ſhall 
find in Hiſtorie. For though this Author in one place ſpending his 
credit in one place vpon the admiration of Charles ſerceth him in the 
ſame line with Faliys Ceſar and great Alexander,warrantingſhim to be 
Sans doubre le plus le plus grand homme que la France ait jamais praauis 
yerelſe where he could nor denie that 7) a voit banm aucuns Eneſques 
de leur ſeiges (9 mis en leur place des hommes lais. he had rhruſt Biſhos 
out of their Sees, and pur Lay men in their place and ro make up the 
complement of this Sacriledge , he ſpared not that Biſhop of Rheims 
qua'1l avoit leves des fonts de Baptiſme, as Fauchet hath obſerved. To 
weigh down this grand impictie Dupletx bringeth into the ſcale !cent 
mille aime. 10000 ſoule converted to Chriſtianiric by che help of this 
Charles:but the converſion was wrought by theArch-biſhop of Mentz 
and if it were promored by Martel it was well 3 yet his ſonne Pzpin 
thought this fariſfaRion roo lirtle , and therefore volut eftre iubume le 
ventre & la face contre terre pour  exptation des pcches de ſon Pere, he 
would be enrerred wirh his face and belly downwards to expiate his 
Farhers tranſgreſſions, as Dupleix alſo was contented to obſerve, and 


i» is co he found in the Antiquities of France. 
Therefore 
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Therefore Charles Martels Sacriledge in generall muſt be. granteds 
but ic hath been alſo conſtantly received , that in partievlar this 
Charles defrauded the Church of her Tythes as hath been ſajd. Bur 
this paſſage of the Storic hath found ſome oppofirion. One of the firſt 
that ever ſhewed himſcle an adverſarie to this opinion , was Stephen 
Paſquier, a man, whom though we torſake in this particular, yet we 
may ſafely-comend for his variety of learning other wiſe,an ample teſti- 
monie whereof he hath given in his Book De Recherches de la France: 
ſaving that he cannot be pardoned for his harſh and envious minde to- 
wards the dignitie & Juriſdiftion of the Clergic,which giſcoyereth it 
ſelf in ſeverall paſſages of his 3.Book. In the ſame Book, Ch.35.which 


is Des Diſmes Infeodes, Concerning rhe Infudation of Tythes, he had. 


yentureth ro-Overthrow the received opinion. The maine reaſon he 
urgeth /as farre as 1 conceive him) is for that thoſe who - firſt and an» 
ciently wrote the hiſtore of their Kings , or otherwife rook- notice of 
the Ads of Charles, do nor accuſe him of any ſuch Infeudations. Bur 
co this I ſuppoſe ſome anſwer may be conceived in this manner. 
...The principall Hiſtoriographer of whom we arc to confider'in this 
caſe muſt be Aimoine, who wrote the Storie of the French Rings, and 
what was delivered in his Chronicle concerning the times we aime 
ar, for the moſt part, made up the Books of thoſe Writers that ſyccee- 
ded, for ſome certain centuries of yeares, This Aimvine ( Stephen, Tajth 
maketh no mention of that A of Martel : tis true, neither maketh he 
mention of any Sacriledge at all, no nor ſo much a Stephen himſelfe, 
and all Wrirers believe that Martel was guiltie of : And 1 ſhould won- 
der if he had, for Aimoine lived in tic time of Charles the great, 
and what he wrote concerning him and his anceſtors, he re- 
ceived {from Autmare Chaplaine tothe ſame Charles and this is too 
neer the. time of Marte] for a true Hiſtorian. Indecd the lives 
of pious Princes may be written before their deaths , and if there 
happen an unworthy paſſage, ir is not correcd in their Storie, 
bur their Converſation ; Bur when a grear King proves nor good, his 
firſt Hiſtorians muſt be worſe, for no ſubje& may dare to write what 
ſach a Soveraigne could commit. And therefore if an ill A occurre, 
the Hiſtorian muſt difſemble or defend it 3 for what ere he aſter 
thought of great mens aQions, yer when they are newly done, either 
they muft nor be mentioned, or if they be, they muſt be magnified. 
Therefore Autmare, who depended upon Charles the Great, muſt noc 
cell ſuch tales of his Grandfather. And for this cauſe ir is, that when 
Armone 
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Aimoine ſpeakes of Martel, he ſtyles him wvirum ſagaciſſimum , and 
Virum egregium, adding moreover that his archievementcs were accome- 
pliſhed Chriſto in omnibus preſede : Sec lib. 4.c. 57. where alſo rela- 
ting his viories, he compareth the ſiege of Avignon to that of Tericho, 
as if Charles had marcht on like rhoſe great Commanders of 1/rac!, and 
the wals of Avignon had fallen down like thoſe of Tericho at rhe very 
ſound of Mortels Trampers. Thus Aimoine obſerves the times he lives 
in. So Boniface Archbiſhop of Mentz ju Martels dayes, though per- 
haps he could have ſaid more then he did, if that be not enough 
which he hath ſaid, that this Charles was Eccleſtafticarum pecuniarum 
 Tnproprios uſus commutator 3 yet that which he did ſay ſeemerh ro have 


* been no etherwiſe publickly known then in an epiſtle of his to Ethel- ' 


bald one of our Mercian Kings, a fragment whereof is incerred into 
the Storie of this Ethelbald by William of Malmsburie ; but in other 
Copies of this Epiſtle, the clauſe which concernes Martel occures not 
for of late dayes, by the grear induftrie of Sirarius, we come to fee a 
volume of that Archbiſhops Epiſtles; the ninteenth whereof is thar 
which was direRecd to Ethelbald. Burt there the paſſage of Marte/can- 
| Not be found. And the truth muſt be , that if Boniface have any ſuch 
thing to ſay of Charles, he muſt ſend ir far cnough,for it might not be 
told at home. 

That which hath been ſaid may paſſe for a reaſon, why ſo great a 
crime af Martel was not ſo publikly recorded till time could weare 
our the danger, and the Hiſtorian could write the At with as much 
confidence and ſecuritie as Martell did it. Therefore it is, that though 
the Writers began berimes to reuch at this impietie, yet they ſtruck 
not at this maſter piece but by degrees. 

Paulus Amilius, a diligent writer, and one that ſpent thirtie {years 
to compile the French Storie, ſeemeth even in thoſe dayes to repore 
this timorouſly as if it had been then two ſoon to give a juſt accoune 
of this Sacriledge. For when he commeth to Charles Martel he faith, 
that there paſſed npon him a diverſe rumour, For ſome gave out Eun 
omnium Ducam Imperatorumque gloriam tranſcendiſſe, that he had tran- 
ſcended the renoune of all Kings and Capraines that ever were before 
him. Others reported, that he had decumarum ſacrum jus militaribus 
vIris attribuiſſe, given over the divine right of Tythes ro his milirarie 
men. Bur ir is neceſſarie for the Reader for the Keader to oblerve, that 


the Authors of the firſt report were, as Paul ſaith, Summi viri great 
men 
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men, bur thoſe thar related the ſecond were Sand! virt good men; 
And the firſt ſort may, but the latter ought to be believed. Bur we 
ſhall find chis matrer more confidently related by the French Hiſtori- 
ans, who ſpare not to ſer it down plainely and ingeniouſly, though ic 
Concerne their ſtorie more then others that this Martel ſhould be 
blamelefle. 

An ancient Chronicle of theirs Le Roxrer Hiftoriall de France part. 2. 
concerning this paſſage ſaith thus, Par le conſeil des Eneſques luy furent 
donnez les diſmes des Egliſes pour gaiger ſes chevaliens, qu'il promift 
rendre (9 faire de plus grani bien a  Egliſe s'il vivoit longuement. Fol; 
21, he faich that Charles did beſtow the Church Tyches upon his 
Knights, and that he promiſed to reſtore rhem again, and much morez 
bur chis muſt be $i] vivort longuement, if he lived long enough. /How 
long Charles would have lived to do this, I kaow nor, bur that he 
lived not ſo long as to ſee it done, we are ſure enough. The like is 
reported concerning this paſſage, by Fich. Giles, bur becauſe this Aus 
thor hath been corre&ed and enlarged by Bel/eforeſt, we ſhall uſe his 
words and they are theſe, Pour Journir aux fraits (F diſpenſes qa'il 
convenoit faire pour leſdifes querres que ledid} Charles Martel avoit cons 
tre les Sarazins ennemis de la Chreſtiente ledi& Charles Martel par le 
confeil des Princes donna (y boilla aucunes des diſmes que tenoyent les 
Eelifſes a ſes gens d* armes moyenant qu'il promit que ſi Dia luy donnoit 
vie (F grace de venir au deſſus des diftes Saraxzinc jill les reſlitueroit oo 
plus grands biens y donnerait, (yc. (ee that which followeth in the 
Author. The ſame is the relation of Du Tiller, On fein& qu'l eft damne 
en enfer pource qu'ileſt damne en enter pource qu'il print quelque partie 
des diſmes pour aucunement ſatis faire aux Nobles, (9c. Thus alfo 
Seignenr Du Haillan. I! donna les diſmes, He gave the Tythes (co his 
Nobles and he promiſed to reſtore rhem again; bur Du Haillan adderth 
Ce qu*l ne peut toutefois faire comme 11 avoit promis. To the ſame pur- 
pole Fauchet in his Antiquites (&f Hiſtories Gauloiſes. Liare tinquiſme, 
chaptre 21. Leur oftant une partie des diſmes pour adwvantyger la Nobleſſe 
de ſon partie : yet he ſaith, there were that would excuſe this, diſans 
que ce fut pour s ayder en. la neceſſitie des guerres qu'il eut contre fles 
Satrazins, This indeed may ſerve to excuſe him for taking the Tythes, 
bur it yeilds no prerence for his not reftoring of them. And hecauſe 
tis below the Sacriledge ro admir of any excufe therefore Charles his 
great friend Duplex yeurures to defend it, This Duplex was a later 

writer 
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writer then the reſt, and one that hoperh to be accounted a better, az 


| it ſeemeth by the cenſure, which in his Preface he paſſerh upon thoſe 


who wrote before him. But ler us here what he faith in defence of 
Martel: D' ailleurs ils furent cncore plus offenſes de ce qu” apres la journee 
de Tour. (ſo the French call chis expedition of Charles) it oecompenſa 
la Nobleſje de partie des diſmes da Clerge avec promeſſe de reſftinution: 
delaquelle de puis il ne tint compte. Mais en cela Þ ingratitude os Þ ava- 
rice du Clerge ft plus blaſmable que F enterpriſe de Charles Car n' eftoit 
it pas raiſonnable que ceux qui appres beucdup de deſpence avoient ex proſe 
fi genereuſement leur vie pour la defenſe de | Epliſe fuſſcnt recompenſes de 

wvelque petit portion du revenu*d' icelie? (Fc. Hegranterh the paſſage, Bur 
Lich he in this the ingratitude and avarice of the Clergic is more to be 


blamed, then the enterpriſe of Charles, for was it not good reaſon,that 


thoſe who befide their coft& charge,had fo generouſly hazarded their 
lives for the defence of the Church, ſhould be rewarded with ſome 
ſmall portion of the revenue thereof? &c. We anſwer, that the de- 
ſigne ir ſelfe was truely honourable, but for Charles to free the Church 
from a forraigne Foe, and be a Barbarian' himlelfe at home, makes his 
atchievement very improper, and utterly darkens the reputation of ſo 
great a Conqueſt. 

Thus we ſee, that it is generally believed by the French Writers of 
later times, that their Martel diſtribured rhe Church Tythes to his 
men of warre, and without refticution. And if it be asked, from what 
head theſe moderne Hiſtoriographers could deduce that paſſage, 
whereof the ancient had made no mention ; it may be replyed, that 
though this were not publickly recorded by the old writers Aimoine 


' and the reſt, yer it might remaine in the Notes of private men, and 


being delivered from hand to hand, might be reſerved for ſuch a time 
2s could endure the relation. 

But Stephen Paſquier ſairh char the Centuratours of Magdeburg re- 
ferre him to rhe 2. Tome of the Councells or a Synod holden under 
Carloman, where amongſt other Canons, this was one, Decimas occu- 
patas a prophanis reftituimus.: And if this be true he grantcrh all. 71 n 
y auroit pas grande difficulte pour cifte opinton? But he addeth moreover, 
char afrer dilligent ſearch made both for the Synod and- this Canon, 
he conld find no ſuch rhing in all the 4. Tomes of the councels, In 
that he ſearched for that very Canon and found ' it not, he deſerved:y 


loſt his labour, for taking no more heed what the Cencuriators ſer 
down, 
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down, for they referred him nor co theſe words of the Canon, but to- 
this Councel in other words ; but hee ſaith, he could find noſucit 
Councell, no not in all the 4. Tomes, but he muſt needs be deceived, 
for this Synod i is nor onely extant amongſt thoſe 4. Tomes, but alto in 
all the foure editions of the Councel.'The 2. tome of rhe Councels to 
which ke 1s referred by cheCeaturiatorsis the 2.0f that edirionwhich 
was ſet forth at Colen, in the yeare 1538.& in this Tome is found that 
Synod under Car{oman, though otherwiſe it muſ? be looked for in che 
3. Tome of the Edition of Benz, Surins,& that of Venice, The 4.Tomes 
he ſpeaketh ofgare thoſe of Binius,8 there he ſaith,he cannot find this 
Synod, But he deceived himſelfe in this manner. In the Edition ar 
Colen, the Synod is ſaid ro be held under ſome French Biſhops, there- 
for the Centuriators might call ic Synodus Francica, and ſoit was ſty- 
led afterwards in the Edition of Surixs, and that of Venice :; Bur in the 
Edition of Binius,this Councell gocth under the name of Ratisbinenſe, 
or Auguſta vendelicorum, and by this meanes Srephen Paſquier reading 
nothing bur the Titles, came away with a Non inventus eſt, Therefore 
the Councel is extant. As for the Canon though it be nor ſer down 
there in the ſame ſence ( which is the moſt that can be ſayd)) yet ir is 
plainely expreſt by Aventine, from whom the Centuriators have it, 
and there the Cation is Decimas, bona Eccleſiaſtica occupata a prephanis 
reftituimus lib; 3, pag.216. Edit. Baf. 1580. If Aventine were decei- 
ved it-need nor be for want of judgement, and it could not be for 
want of care, for the paines he took colle& rhoſe Annals, were prodi- 
gious and incomparable. Malta (laith he in his Preface) rult, fects 
ſudavi. (9 alſi, titam Boigariam perluſtravi, omnia Contubernia Sacer = 
dotum penetravi, ſcrinia, publicas Bibliothecas omnes curioſius perſcruta- 
tasſum, libellis, codicilios donaria, Commentarios, teſtes, Annales omni - 
' um gentinm, d iplomata, inſtrumenta, pablica (5 privata evolui ; Signa 
ſacra, lapides, trophea,epigramm ata ſepulchrorum, pitturas,inſcriptiones, 
titulos, templa, omnia denique Antiguitats monumenta. expluravi,tyc. and 
thar after al this care, Aventine ſhuuld nor finde our the true Copics, Or 
nor be able to diſtinguliſh chem from the falle, it t5alrogether were 
dibile. 

Therefore notwithſtanding what” Stephen hath ſaid, it, may ſeem 
very reaſonable char wee helicve Charles Marte! tobe the, Author «. 
the forenamed infedations, and that this is nor withour probabjie, 
Steven himſclte confeſſeth, where he ſaith ; A laver te ceun qui ont: of 


ae ceft adurs ne ſont denuex de bign grand pretexte. 
How 
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_ However if theſe infevdations had not their Originall from Charles 
(as chey ſeem ro haye had )yer tis impoſſible they ſhould begin where 
Stephen hath appointed, as ir is obſerved by a moſt learned Writer of 
our own. Cap. 6. of his Hiſt. of Tythes pag. 11 2. 

The great opinion which hath been alwaies had of Steven Paſqzer's 
learning, where are moſt ready to acknowledge; but to abate any pre- 
Judice that way ariſe from this, we have reſerved ro compare with 
him two of his own Country- men 3; the one is Fileſacus,a moſt learn- 
ed divine of Paris ; the other is Gregorie, a great Civilian of Tholous, 
either of theſe may be rhought equall ro Steven in learning, but rhey 
are hoth different from him in this opinion. Gregorie of Tholous in his 
: Sytag. Iuris, dc. lih. 2. cap. 25. num. 7. pag. 52. Edit. Francofurt. 
I61x. where he believingly reporteth this matter of- Martel our of 
Gaguin and Amiliuns ; and having paſſed the Storie he accepreth allo 
"the vifion of Euchre. His owne judgement of both he delivereth in 
theſe termes: Nuod in ultionem tante uſurpationis videtur accidiſſe, to 
ob ſacrilegium Etclefie illatum, cum nullus prjnceps, Rex, vel Imperator 
bas dacimas nſurpare, minuſque aliis concedere Laicis poſſit (4c. So Gre» 
gorie. To the ſame purpoſe Fileſacus in his Querela Eccleſia Galli- 
cane, where, though he giveth us to underſtand , that there were 
Church: robbers before the dayes of Martel, and that in this, 1talie 
gave example to the French,yer in all the Sacriledge he giveth Charles 
the preheminence. And concerning the matter of Tythes thus he re- 
lateth our of his old manuſcript Chronicle, Charolus propter aſiiduitate 
 bellicam decimas (fy quaſdam alias res Eecleſiaſticas Laick conceſſit oc. 
and having conſidered both of the Storie and the viſion, he giveth 
this approbation, Scripſit bec P. Amiling lib. 2. Hiſt. Franc, priſcorum 
credo noftrorum annalium fide. Purpuratus Scriptor Eccleſiaftice Hiſftorie 
pro Martello contra Aumilium Gy ſimiles dixit. you may imagine his 
minde, I think h- meaneth Baron. Therefore ſee the Cardinals un- 
warie opinion of Charles Martel ar the yeare of Chriſt 541. 

It remaineth to ſer down what we have to ſay concerning that vi- 
oy of Euchere, to whom ir was ſhewed that Charles Martell was in 
Hcl | | 
Tt was ſtrange indeed that thoſe jnconceivable tortures of the dam - 
ned covld be made fantaſticall.and that which cannot be feined ſhould 
be ſeen in a viſjon : yet we may not rhink rheſe latrer times fo inca- 
pable of a wonder, as not ro admit of ſome thing that is ſtrange, we 
necd nozgo farre back for a prodigie ; what think we of the Starre 
need 


| 


f 
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in Caſſiopea, which ſhewed it (clfin the yeare 1572. and the men 
are yet a live who ſawir. An ordinarie ftarre ic muſt not be 
for the country Hinds had ſpy'd it firſt , and brought rhe newes 
to Tycho : a fixed Starre it could mot be, for ſuch as thoſe are 
above a twelve-moneth ſtanding : that it ſhould bea Comet, ir 
cannor be granted , at leaſtwife not one of Ariftotles, for all rhoſe are 
placed below the Moon, but this Meteor ſublimated above all planera- 
. Tie Orbes, as it is evident by the uncontrolable doftrine of the Paral- 
laxe : Or if we could ſuppoſe a Comet that were nor ſublunaric, yer 
ncither could this be ſuch a one, for all theſe muſt be raiſed our of 
tcrreſtiall matter ; bur if rhe whole catch hath ſpentir ſelfe mmto one 
exhalation, it would have come farre ſhort of making up lo vaſt a bo- 
dy, as thjs Starre muſt be, which exceeded thofe of rhe greateſt mag= 
ritude, notwithſtanding that the Earth is execeded by thoſe of the 
leaſt. So long as the Starre appeared 3 no man could ſay that the 
world wanred a wonder, and if we admit ſuch things in che Celeftiall 
bodies, why ſhould we exclude the inferiour world. Indeed if we 
be rold by the Meraphraſt, rhat the Crow ſtood and mourned over 
the dead Corps of S. Vincent, or that S. Denis after his neck was cur 
off, ſhould run away with his head in his hand, we make no ſuch 
haſt ro believe it , yer thus! much faith we have, that the blood 
of Saints is ſo precious in the eyes of God, that a Martyr indeed, (el- 
dome poerh off withour a miracle, True it 1s, that matters of this na- 
ture were moft frequent in the primitive times, yer if we ſhould ad- 
mic nothing of this kind withour Chriſt or an Apoflle, all Stories 
would be Legends, and almoſt every difcourfe roo ſtrange xo be true. 
But irſeemerh very convenient for the ſatisfa&tion of reaſonable Creas 
tures, thar theſe things ſhould be ſo, for if God did not ſometimes in- 
ierrupt the common! courſe,we ſhould dote npon the ordinarie means, 
and begin to think that nature had no fupreamer cauſe then it ſelfe. 
If the Storie of this viſion ſhould wor be true (we will ner ſay in 
every circumſtance far we have promiſed ro doubr of the damnation 
of Charles, yer | ſay; if ſomerhing like ro this hath nor been) then 
what ſhall be thought of all thoſe ancient teſtimonies of grave aud 
learned men , who are cngaged to make this good. To let paſſe the 
reft, what ſhall we think of the Relation of Fhuchet, that a Chrono- 
loger ſhould ſay, Que de ſon temps pluſi urs gens 1 aſſeurcyent comme 
ayans eſte preſens 4 la viſitation de ladite ſepulture F les Eveſques des 
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buit cens cinquante huit  alleguerent pour exemple a Louyis Roy de Ger-- 


manie comme hiſtorie veritable adjouſtans que Charles eſtoit damne, 

That we may know what Fauchet fairh, we muſt obſerve, that'in 
the yeare $58, rhe Biſhops that then were of Rhemes and Roan were 
ſummoned ro aConncel by Lewis the third,bur fearing (for good cau- 
ſes) what the ſucceſſe might be, they apeared nor, nevertheleſſe rhey 
wrote an Epiſtle co the Emperour , where, amongſt other matters, 
adviſing him ro vindicate the Church,they peremptorily alleadged the 
damnation of Martel, and that when he was look'r for in his grave by 
Boniface and Fulrade, he could not be found, bur that inſtead of him 
there iſſued forth a fearfull Dragon, leaving the place all black, as ifir 
had been burn'd. And that the Emperour might make ne doubr, they 
enforce the credit of the Storie with this undeniable reſtimonie, Nos 
autem illos vidimus (nempe Bonifacium (9 Fulradum) qui ad noftram 
uſque etatem duraverunt, UF nobis viva voce wveraciter ſunt teſtati que 
audierunt oF viderunt. The entire Epiſtle is extant, and the preſerva. 
tion of it we owe to to the learned Baronius, in whoſe Annals we 
may finde it Ad annum Chriſti 858. So much of it as conerned the Sro- 
ric of Martel, was cited by Gracian 16. q. 1. poſt Can. 59. It isalſo re- 
Iared by Mariants Scotus ad annum Chriſti 764. bur not to be look'r 
for in the printed Copies, for we read it in a manuſcript of our publick 
Librarie, which hath much more of Marian ro ſhew then ever yet 
came forth, for it exceedeth rhoſe that are printed by a third parr, 
and (which is more to be noted by us) ir is conſtantly interpoſed 


with che Synchroniſmes of our own Storie. Yet it would be enquired, - 


whether Marian be author of all that he is there enrtituled ro, becauſe 
at the yeare 1054. pag. 3$1. the manuſcripe ſaith thus, Eodem anno 
nat eſt Marlanus Hibernenſis probabilis Scottus, cujus fudio 0 labore 
hoc Chronicon precellens eft de diverſis libris coadunatum. 

The French Hiſtorians, far the moſt parr, diſparage this viſion for 
feare of Martels damnation, yet Nichol. Gills in Belleforeſt relating the 
Storie; concludeth ir with a ſober demurre, Mais ce qu'il en eft je ne 
ſeay rien ceſta diu ale ſeavoir: Bur, ſaith he, what ro think of rhis Þ 
cannor tell, God he knowerh. 

Bur of Charles Martel thus farre, this- only may briefly and confi- 
dently be added,” Thar as he came improperly (into: the world , fo 
he' went unuſually out; for he,was borne a Baſtard and dyed mi- 
ſerably. | . 
very 
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very vi&orious man, and valiant Captaine ) op- 
poſe himſelfe againſt them , unlefſe the under- 
clergie of France would be content to refigne every 
man his Tythes into his hands, that thereby he 
might reward the Souldiers, and ſupport the char- 
ges of the warre, then preſent : which the poore 
Clergiec in reſpe& of the eminent danger , and for 
that Charles Martel himſclfe did ſolemnly vow and 
promiſe, that the ſhould be forberne no longer, 
then for the time of the warre, and that they 
ſhould be reſtored unto them againe at the end of 
the warre with a further grataitie for their good 
will yeilded moſt willingly thereunto , ſpecially the 
Biſhops not contradi&ing it, leaving to themſelves 
a ſmall portion of their living onely, during the 
time of the danger whereupon Charles Martel un- 
dertaking the enterpriſe, gor a mighty great victory 
againſt the encmies inſomuch that he {ſew in one 
battel 34500. of the Infidels: which bell being hap- 
pily atchieved, and the danger of the warre being 
vaſt, the poor Clergic- men hoping to receive again 
their Tyths, according as it was promiſed them by 
Charles Martell, they were put from the pofleſſion 
thereof, and ſay or do what they could, their bene- 
fices were divided before their face, in recompence 
of 'their ſervice, ro ſuch of the Nobilitie as had 
done valiantly in that a&ion, and 'the'ſame affured 
to them and theirs for ever in fee. And this is the + 
firſt violence that ever tythes ſuffred in this Chrifti- 
an world, after they left the Land of Fxrie, and 
and came to inhabire among the Chriſtians: which 
albeit was a nefarious a&, and nothing anſwerable 
| 3 io 
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to the late mercie that God had vouchſated them 
in conquering, of their enemics yet rhere wanted 
like facrilegious minds in all Chriſtian Lands, which 
did imitate this wicked fa& of Martellus, infomuch 
as the example. hereof paſſed over the Alpes into 
Trallie, and mounted above the Pyrenean Hils into 
Spaine, and within a ſhort time after ſayled over 
into Exgland, in ſuch fort that even io this day 
ſandry monuments appeare every where in the 
Land, where any title of immunitie is any where 
challenged from payment of Tythes, reaching be- 
yond the Lateray Councel which can deſcend from 
no other head, then. from that fa& of Charles 
Martcl.; neither was there any redrefſe. thereot 
untill che ſaid Leteran Councel before mentioned, 
which notwithſtanding came neer five handred 
and threeſcare yeares atter the Nativitie of our Sa- 
viour Jeſus Chriſt ; but the Councell that refor- 
med it, and/ was holden under Alexander the third 
was not celebrated before the yeare of the incarna- 
tion 1189. neither was the reformation thercotat 
that time totall, nor ſuitable to the firſt infticuti- 
of Tyth among Chriſtians. 

_ For neither cauld many willfull or refra&arious 


# Icreligi - perſons be then brought to obey. the Canons of 
ous people the Councell in reſtoring any part thereof againe 
have alway unto the Church, alchough they were charged ſo 


been ſo | ae "4 : : G 
mg 9 do under paine of * damnation, Neither did all 


to do theChurch this great right,that they have been ofrentimes over- 
taken with the curſes hborh of God and Men. Severall anathema's/our 
of Severall Synods might be urged , but rhe moſt notable proceeding 
againſt this Sacrilege may be - found *in rhe Generall ſentence of Exe- 
cration, denounced four times a yeare. ſomerhing ro this purprſe nm 
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ſaid before Chap. 2. Se. 1. out of an ancient book which 1 have, 
where thoſe Church robbers are branded with the yore and the 


Lafe Curſes, 
Ir remaineth, that in this place we declare that matter more folly 
ont of the Engliſh Feſtihall and out of the Articles of the*@gnerall 


- greater Curſe, found in S. Pauls Church art Canterbury, in the 


yeare 1562. accotding as it is related by Thomas Becon, in the Reliques 
of Rome: And firſt we will obſerve whar our Anceſtours underſtood 
by theſe kinds of Execrations, and what was their More and leffe 
Curſe, The Feftivall faith, that Curſing is fuch a- bengence- 
taking, that it departeth a man from the blifſe of Peaven, 
from houſet, ſbrifr, & all rhe Sacraments of holp Church, 
and betaketh bhiny to the Devill, and to the paines of Þell 
without end 3 Fhe C amterbyry Book faith thus : UWherefoze 
ye Shullen underſtand at the begining,that this wozd Cnrfe 
ts thus much to-fap, as departing from God and all good 
works. Df two manner of Curfing holy Church tetleth, 
the one is cleped the Laſſe Eurſe, the other is cleped the 
Moze Curſe: That we clepen: the lafſe Curſe is of this 
rengrb rhat every man & woman that falleth therein, it 
departeth bim from all the Sacraments that been in bolp 
Church thar they may none of them receive till they bee 
affoypled, «c. The Pore Curſe 18 much worſe, and is of thig 
firength, foz todepart aman from God, and from all] the 
holy Church , and.alſo from the company of a!l Chziſten 
folke neher ro be ſaved by the paſaion of Ehzift, ne to he 
ſabed by the daſsion of Chzift, ne to be holpen bp the Sa- 
craments that been done in holy Church, ne to have part 


with any Cheiſten man, vc. 
Concerning thoſe that debarre the Church of any righrs or 
dues whatſoever, the Prieſt in the Feſtivall pronouncerth thus : 


15y the outhozity of God, the Sonne, and the Yoly Ghoſt, 
and his glozious Pother and mayden our Lady Saint Pazy, 
Mt and 
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and the bleſſed Apoſtles Peter and Paul, ond all Apoſtles, 

Partyrs,Confeſſours, and Uirgins and the halowes of God, 
I denounce and ſhew foz accurſed al thoe that franches of 
boly Church breake. oz diſtrouble o2 bene againſt the State 
of holp Church, or thereto affent with deed or conucell, 


Yn alſs all thoe that pziebe holy Church of any right, oz. 


make of holy?Cburch any Lapyfee that is balowed oz ſancti- 
fied. And all thoe that withold the rights of HolyChurch,that 


is to ſay,offerings,tythes,rents's?2 freedomes of bolypChurch 
tet or dif tonhle., o2 hzeak, that is to ſay, If any: man flee'to 


the Ehurch o2 Church-yard, who ſo him outdrawerh, and all 
thoe that thereto procure oz aflent. Und. .althoe that pur- 
chaſen letters of any Lozdys Court, that 'proceſſe of right 
may not be determined oz ended. And the Ganterbary book 
faith : all thoe been accurſed, that -purchaſen. writes or ler- 
ters of any leud Court, or to let the [prorefſs of the Law of 
boly Church of cauſes that longeo ſkilfollp unto Chrifjen 
Court, the which ſhuld not be demed by none-'other law, 6c. 
And oll that malicyoufly biriven boly church of her right, or: 
maken holy church Lay-fee, that ts, balowed and bleſſed. 
And alfo all thoe that foz malice a2 wrath .of Perfon, Uicar, 
902 Prieſt, or of any other, or for wrongin1coberyſe of him- 
ſeife with-holden rightfull Tythes and offerings; rents 02 
mortuarys from her own Pariſh church; ard hy 'way of co- 
vetylie falſelythe againe to God the wozſe,..and- to hem ſelfe: 
the better, oz elſe turns them-into an other uſe, than hem 
oweth,oz-done hem in other. :place after [their own will, ſa' 
that they be not one to the ſame place that they ſhould be;or: 
ſer 5y woz2d or by deed any man or woman fof!to'do her good 
vill & ber debotion to God, and to holy church; For all chri- 
ſten men « wornen been hard hound upon'pam-of deadty fin, 
not ontiche hy the ordinance of man,but borh'th the old Law 

- ati 
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and alſo in the new Law foz to pay truliche to God and holy 
Ehurch, the tyth part of all manner of increaſe that thep 
wirnnen truliche by the grace of God, both with her travell 
and aifo with her crafts, wbarſo they be truly gotten. Alſo 
the tyth part of all manner of fiſhes, and foules, and: beaſts 
both wild and tame. And all manner of fruites that growen 
out of the earth, Alſo all that wittingly or wilfullp- tythen 
falfly, that is to ſay, that given not to God and holy :church 
the tenth part of ebery wynning leefully wonnen in mer- 
chandiſe, o2 in any other crafts torthdrawen only that ex- 
pence and the coſtage that needfully muſt be made about the 
thing, whereof the winning 1s getten, not tything the win- 
ning of one marchandiſe with the loſſe of an other. And-all 
thoe that of the fruite of the earth,or of beaſt or of any thing 
that newetb in the yeare, given not the tythe wholy with- 
outen any coſtage. All thoe that falſly tythen taken ta God 
the worſe, and holden the better: to her own profit, againſt 
the ordinance of Boniface ſometime the Archhyſhop of Can- 
torbury : by the which ordinance throughout. the Probince 
of Cantorbury ſhuld ve one manuer axing tythes in this 
manner wiſe. Df all manner of frtifes ofeazbis, of gardens 
withouten any manner of coſt abating ; of hey wberever it 
groweth, in great medes o2 in ſmale as oft as it neweth: of 
newing of all manner of begeal, of calfe, or -of lamb from 
ſeaveu upward into the tenth : and fro fir dounward for ' 
every of hem an halfe penny : but if the Perſon or Wicarye 
will a2yd another yeare , and tell thilk that leeven,and take 
the other heaſtthar foNloweth:of wool that is woren, of fellis 
fro purification of our Ladyzof milk all the while it dureth, 
as well in wwiter ag m Sommer, but ifthey do gree there- 
fore to the perſon,' o2 to the Utcazy for the profit of the 
holy church, Df-fiſhing of fouleing, of veneſon , of been 
| of 
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of all fin rightfully wonnen,that newen hy the yeare 
of pzofir of mills and weris, of fiſhing no coſt abate hut to 
the very balue ſhall the tythe be ſtayd: ofleſewys,communys, 
feberalls, ſhall the ryth truly che be payd, after the number 
ofthe beeſcis,o2 the days as 1t is moſt pzoſtit ro hojſyChurch, 
#1} werkemen, and chapnien that wynnen on her crafces, 
and or her marchandiſe ſhulen trulyche pay hez tyth to God 
and tohsly Chizch. Alſo Carpenters; and Smiths « wee- 
beris, md all otber crafty men, and all other hired men and 


winien (ule Lythen of all they getten bur if they wulle - 


give any certaire thereof to holy Church at the Perſons oz 
Uicars will. Alfo of fotw1e,of Calves, of Piggs of Gees, of 
DÞenues,of Flax, of Bempe, of Cozne and of all thing that 
- newerd by the yeare.” Alſoe of ſh2yding of Trees, and of all 
manther of undezwood woxrin oz hewsd. Alſo men of holp 
Church monune-curfe by name hem that wolen nor pay her 
nds as it is wzitten in many places of the law of holy 


At the repeating of theſe Articles, the Prelare ſtaxdeth in rhe Poul « 
pit i his Abe, the Craſle being lifred up, and the candles lighted. 
Afﬀeer the Repetition, rhelc ox the like formall Words of Execration 
are denonnced. Ex Authoritate Dei Patris. Omnipotentis beate Marie 
Virginis (4 omnium Sanfhorum, excommunicamus, anathematizamus (5 
Diabolocommindamus omnes ſupradifios ma'efattores. Excommunicat 
ſunt," anathemati; ati, (& Diabolo commendati;, Malediftiſunt in villis,in 
campis, in viis, in ſemitts, in dumibus extra dimes, df in omnibus aliis 
loeis, fland®, jacendo, ſurg#ndo, ambulando, currendo,uigilando, dormiens 
do, commedendo, bibendo, & aliud opus faciendo-:* Or as the Caterbury 
Book faith ; ut thorotv authoritie of our Lord God Al- 
mighcy, and our Lady S. Miry, and al] Saints of Yeaven, 
of Angels , oz Archangels., Patriaxches, ano Prophets, 
Ebangeliſts,Apoſtles, Partys,Confefſors and Wirgins,alfo 
dy the power of all holy Churh, that our Lo2d Jeſy Chriſt 
gabe 
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nabe to &S. Peter, we denounce all thoſe accurfed that we 
have thuf reckned to yol! : and all thoe that maintaine her 
im her ſins, oz grhen hem hereto either helpe oz councelt fo 
that they be departed from God and all hofy Church, and 
that they have noe of the paſsion of our Lozd Jeſt Chriſt, 
ne of no Sacraments that been in holy Church, ne noe part 
of the prayers amon chziſfen folke, but that they be accurſed 
of Goh and of holy Church from the ſos] of their foot unts 
the crown of therr head, ſleaping and waking , fitting and 
ffanding in alt ber words, and in all ber workes, and bur if 
they have grace of Bod for to amend hen here in this life, 
for to direll rm rhe pain of hell for eber withouter end(F7ar, 
Fiat) Doe to the Wook, Quench the Candle, Ring the Bell: 
Amen, Amen. | 

This Generall Sentence was ſolemnely thundered our once 
;N every Quarter , that is (as my old book ſaith) the fyrft Sunday 
af Advent at coming of our Lozd Jbefu Eryft the Sunday of 
Leenten. The Sonday the Feſte of the Trynyte, and the 
Sunday within che utus. (oftaves we ſay) of the bleffeo 
Uvyrgin our Lady S. Mary, 

Thes much we have ſer down concerning the Generall Curfe, 
not hoping to frighr any man into devorion with this (blackSentence 
or to propoſe fuch diftempred picrie for an example. bur thar ic mij 
be confidered how horrible a' crime it was in our Forefathers account 
to rob che Church in- che leaft particular. And indeed they conceived 
no more hope of a man char dyed under rhis Damnoſum Theta, ther of 
him char dyed in a morrall fin, nay mach lefſe; for the Canterbury 


Book, faith rhat many'@terks pzeben' at rhe day' of dummne 
wuld our Lady Saint Mary, and Satnt John Bapriſt, and ati 
Saints tbat Hee in beaben kneele down at once before the 
bleſſed face of Almighty God they ſbulen uot in that time 
thorow the prayer of thenr all defiver the Soule of man oz 
woman that dyetþ\urdeadip ſinne, «ce. And rf the dayof 

dumme 
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dumme ſþall be ſo beard to althoe that dye in any deadly 
ſin by all reafon full myrhe harder ſþall it be at that time 
with all thoſe that be founden openly curſed of God ;and of 
holp Church, &c. | 
Thus we (ce what furies followed this Sacriledge in the opinion of 
our Forefathers, who were ſo confident that a Church-robher could 
not efcape the Judgement of God, that they delivered him over to 
Satan, oras they ſay, curſed him whith che Moze, and with the 


LLefſe Curſe, with Bell, Book, and Candle. 


The Clergic of the preſent time gives betrer language than thus : 
what cauſe they may have, I willnotſay : It may be accounted for 
wiſedomef, that their injuries cannot be judged by their cla< 
mours, ye the Ages to come muſt nor ſay, that theſe things were 
done Nobrs dormientibus. The experience of the Emperours Charles 
the Great, and Lewis the Godly would be noted ro this purs 
poſe our of their Capitulars: Novimus \ ſay they) mult a Regna (y Re- 
ges eorum propterea cecidiſſe, quia Eccleſias ſyolia verunt reſque earum 
vaſta verunt, abſtulerunt, aliena verunt, vel ditipuerunt Etiſcopiſque os 
S acerdotibus, atque ( quod magis et) Ecclefiis eorum abſtulerunt Co pug- 
nantibus degderunt ; qua propter nec fortes in bello. nec in fide ſtabiles fue- 
runt, nec vitores extiterunt ſed terga, multi vulnerati,Cyplures inter fefti, 
wveterunt regnaques (x regionem, to { quod pejus eft) regna celeſtia perdi- 
derant, atque propriis h ereditaiibus caruerunt (& hattenus carent. So 
they in the 7. Book of the Capitul: a. 104. fol. 214. Edit. Pariſ,1503., 
Whereas the Caprtular attribuieth thuſe grand -enormities, and their 
ill {ucceſſe ro the Kings of that time, ir is nor now to be underſtood. 
Farre be it ever from us to think acherwiſe then divinely of thoſe our 
moſt religious Princes, by whoſe gratious,' proteRion the - Church 
hath been of late ſo miraculously bleſt. As for others among us, they 
may apply this to themſelyes as they ſhall. be rroubled with cauſe and 
occaſion. The great Impoſtor. in this Alcoran, though he cozoned all 
the world beſides, yer he would nor defraud the Church. De Decimis 
ſume, ſaith he, 5 inde ſecundury morem conſuetum'opergre, Inſciis te ſub- 
trahe ſemper. So our Robert of Reading tranſlar&th's Bur he that reads 
Roberts Tranſlation, muſt nor always think he reads the Alcoran. The 
Prophets own textis in NN NIN TTND Surato laaraph, (which in 
our manuſcript Alcorans 15 the 8; c. and the'17. in Roberts Tranſla- 
tion ) 
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tion) PITIRICN [VYT)! MWINI VN) that is, Give command 
concerning Tytnes, and beware of Clownes : the word QTY may be 
otherwiſe underſtood 3 but if this were not Mahumets meaning 
the marter is not great, for wo have vetrer Prophets ro preach this 


Dodtrine. 


all ſuch as did then reftore them to the Churches 
from whence they are taken , which had been moſt 
agreeable to the ordinance of the Church , fer 
down by Dionyſius, who firſt divided Pariſhes and 
aſſigned them Tythes as hath been aforeſaid ; and 
alſo the Scripture it ſelfe, Dt. 18. from whence 
Dionyfius took his light to divide Pariſhes and dif 
poſe of Tythes as he did, by which ic was not law- 
full for him chat paid his Tythes to pay them to 
the Prieſt or Levite that dwelt in the place 
where himſclfe made his abode : but yet this liber- 
tie that was giventhem by the Councell, then gave 
cauſe unto the errour that the Common Lawyers 
hold at this day (not knowiug the ancient pro- 
ceedings of the Church in theſe caſes) that before 
the Lateran Councell, it was lawtull ro every man 
to give his Tythes to what Church he would, 
which was ſo farre otherwiſe , as that before this 
violence offered unto the.Church, there was a flat TP 
Canon, more Ancient then the fa& of Charles FS 
Martellus, which did preciſely forbid any man to : 
pay or the Biſhop to give leave to any man to pay *TheRites 


his Tythes from the * bapriſmall Church to an ofBapriſme 
fs k | in the pri- 

mitive times were performed in Rivers. and Fountaines , where the 
perſons to be baptized ſtood up and received that. Sacrament; there. 
fore ir is that the Sonne ,of Azalkefat in the Arabich Goſpels uſech 
the word VDY Amada to baptize 3 which word alſo RESrFrY the ſame 
wr lence 
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ſence in the Syriack,, and js ofren mentioned by Patriarch Severus in 
his {WP RTVT NDID. Te&&'5 or order of babtizing the Saints: 
The realon in both Dialedts is the ſame, for that the word Amada is by 
the Syrians and Arabians, derived from the Hebrew Amad, which fige 
nificth ro ſtand up. This manner of baptizing the ancient Church en - 
tertained from the example of our Saviour who baptized John in 
Tordan. And ſome fay that this was very tolerable in thoſe Eaſterne 
parts 3 hut certaine it is, that ic was moſt convenient for that time, 
becauſe their Converrs were many, and men of yeares. A reaſon allo 
may begfor that thoſe ages were otherwiſe unprovided{of Fonts &ſuch 
coveniences which are now in uſe : and this hath been a cauſe, why 
this manner of baptizing was reſumed in afrer-times, and other places, 
for our venerable Bede telleth us of fome thar were baptized here in 
England in the River Swale, which runneth through a part of Yorke- 
Shire, in the North-riding , and he giveth the ſame reaſon : Nondum 
enim Oratoria vel Baptiſteria in ipſo exordio naſcentes ibiEccleſia poterant 
edificari Eccleſiaſt. bift, lib. 2. cap. 14. 

The days we now live in have no Other remainder of this Rire of 
Paaptizing inRivers and Fountains,then the very name; for hence ir is, 
that we call our veſfels that containe the water of Bapriſme Foners, or 
Fountaines. 

This cuſtome of Baptizing in Rivers and Fountaines being diſcon- 
tinued, Fonts were erected in private houſes ; hut the violent per- 
ſecutjons of thoſe times barr'd the Chriſtians of that covenienee,there- 
fore their next recourſe was roiwoods and devious places, and there 
they accommodared rhemſelves with ſuch Bapriſteriaſls as they could. 
In more peaceable ages they drew nearer, and made bold to *build 
their fonrs a little diſtance ſrom the Church; afrerwards they obtained, 
that chey might be ſer in che Church-porch ; and atlaſt got chem into 
the Church. But they were not placed in every. Church : for 2t the 
firſt they were only found in Cities where the Biſhop himſelf reſided, 
and onely in the grear Church of ſuch a Citie 5 and rhough Service 
might be ſayd in rhe leſſer Miniſters and. .rurall Churches, yer 
che righrfof Sepulcure and Bapriſme belonged ro the Cathedrall 
Church , and unleffſe it were in cafe of neceſſitie : and it was 
therefore called the Mothegr-Church, 'becauſe that as the people in 
their Mothers wombe were borne Men, fo inthe Fonts of Baptiſme, 
as in the' Churches wombe, they were borne Chriftians. In ſucceding 


ages, when it was found that the Mother church was too farre di- 
ſtance 
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ſtant from ſome Villages, and ſo firvated, that in the Winter time 
the people could not repaire thither , confideralion was had of rhis 
inconvenience, and the Biſhop took occaſion from hence to transferre 
the right of Baptiſme and Sepuiture to Kurall Churches, and this rg- 
gether with the right of Tythes, &c. made it a Parochiall Church, of 
that kind which we now have. Bur becauſe alſo in many Pariſhes 
ſonie Families liv'd ſo remate from their Church, rhat they could nor 
conyeniently frequent it , ir was indulged to thoſe, that they might 
build themſelves eirher in or neer their manfion-places a private 
Orgtorie, reſerving for rhe moſt part, the right of Baptiſme and Se. 
pulcure to the Pariſh-Church, which, in reſpe& of theſe leſfer Ora» 
tories, wasito be accounted their Baprtiſmall and Mother- Church, 

It was alſo provided that theſe Families, notwithſtanding their grant 
of a private Oratorie, ſhould on high days repair to their chief Church, 
as it. feemerh by rhe Councell held at Agatha Can. 31. Tom. 1. Sx 
quis extra parochias in quibus legitimus eft, ordinarjuſque conventys, 

oratortum in agro habere voluerit, reliquis feſtivitatibus ut ibi Miſſas te« 

neat :( or as Gratian hath it the Decree, Audat) propter fatigationem 

families juxta ordinem permittimus. Paſchate vero, Natali Domini, Epi- 

phania, Aſcentione Domini, Pentecofte, &y Natali $. Fohannis Baptiſts ; 

(9 fi qui maxime dies in feſtivitatibus habeantur ) non niſt in Civitatj. 

bus aut Parochiis teneant, (Or as Gratiay hath ir) audiant. Thoſe pri- 
vate Oratorijes were afterwards called Capellas Chappels, and thoſe 
that in them exerciſed the Miniſteriall funtion were called Capellani 

Chaplaines. Bur for the reaſon of the name, ſee Baronius upon the 

Rgman Martyrologue, at the 11. of Tune. Or if the Cardinall there ſa- 

tisfic not zee what Cujacius hath obſerved (our of Heſychius, ) 4X 

4. lib. Decretal, C. Capellanus. De Secundis Nuptiis. 

By that which hath been ſaid, it may appeare in ſome ſort, wha 
was a baptifmall Church. And ic is agreeable ro that which Linwgod 
hath noted upon the Provincialj conſtirurion; Baptifterium, in wer, 
Baptiſmal Eccleſ. A Baptiſmall Church ( (aith he) is, Sive Cathedralig. 
five Parechialis viz. que habet populum, nam in Eccleſia collegiatg vel 
conventuali que non habet populum non debet 2ſſe Baptiſterium ; Dicjrur 
etiam Eccleſia Baptiſmalis reſpeu Capellarum ſubjefaram, quarum ple. 
bis infantes in ea baptizantur , & non in 1pſ1s Capellis immy ad ipſas 
Eccleſias baptiſmales tanquam matrices pro Baptiſm recurritur, gc, 

Concerning theſe Baptiſmall Churches, the Canon ſajrh that there 


ca 
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tan be but Vna in eadem terminatione cum ſuis Capellis : cap. Plures 16, 
9. 1, And the Tythes were of right to be paid to theſe churches, it is 
evident by the Decree, where Anaſtaſius providerh, that no man un- 
der paine of Excommunication ſhould, Tenere, aut extra Eccleſjam 
Baptiſmalem dare decimas (F oblationes Eccleſie,quas dare debet populus. 
C. Statvimus eod. tir. And Leo, Non tartum nobis ſed etiam Majorjbus 
noftris viſum e$ decimus juſto ordine plebibus tantum ubi Sacroſaniia 
Baptiſmata dantur, debetur dari. C. De Decims ibid, Yet notwithſtan- 
ding all the care that could be raken the complaint was Quldam Laici 
vel in propriis, vel in beneficiis ſuas habent Baſilicas, ( contempta Epi- 
eopi diſpoſitione, non ad Eccleſias ubi Baptiſmum, QF pradicationem, oy 


manuum impoſitionem, Cy alea Chriſti Sacramenta accipiunt, decimas ſuas 


dant, ſed vel propriis baſilicis, vel alits Eccleſiis pro libitu ſuo tribuunt. 
C. In Sxcris bid. What diſtin&ion of churches our Anceſtours chad, 
and how neer it cometh to that which hath been ſaid, we may ob- 
ſerve our of the Decree made ar Winchefter in the Reigne of King 
Cnate; where it is provided, that all thoſe that any ways violate the 
peace of the Church , ſhould receive a proportionahle penaltie. 
Therefore ſaith the Decree num. 3. BeTe monzperT ponne £p1'5- 


bnice 1nco þzp cypican be bam þe peo dave ry 7 be Yam 
Szpe cypican m#Þ xy ; Ne rynd calle cypican na geli- 


 cne mzþe pupulolice peop de peahhig Lgoocundhice habban 


halgunge pelice heapob cypieum gpipbpice 17 #T borpyp-+ 
pum þingum be cyninger munve* F 17 , mid pip punbum on 
englalage, 3 mebvempam mynxcper mid 120 pcill J Þ 17 {be 
cyninger pice J ponne Lyc lzrpan þzplycel þ:opoom ry 5 


legepycop þþp xy mid 60 rcill; 5 pelbcypice pzp legep- 


fTop ne Ty mid Þp1TcT1Fum pull : Firſt, ler the breaking of the 
Ghurch peace be according to the deed ir ſelfe, and according to the 
dignitic of the Church. All Churches have not a like aignitie in 
worldly worth,thoughchey have a holy conſecration alike. pzþbpnice 
or peace-breaking in the head Church, harh rhe ſame puniſhmenr, as 
thar of breaking the Kings peace, and that is five pounds by Engliſh 
Law. [n an inferiour Minſter tis 120 ſhillings, and that alſo is the 
Kings mul& - 1n leſſer field: Churches where there is no burying 


place; *ris 20 ſhiilings. 
SSCs ” Z : 5 For 
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How Tythes were to be paid to cheſe Churches, it may he under* 
ſlood by another Decree of the ſamc Parliament, num. 11. G1p hpa 
ponac þ.gen ry pe on hip bocland? cypicean hxbbe þele- 
Sepxocop on oy xepelle ponne þp16dan vx! hip agene Teo- 
þunge woo hip cypician; Gig hpa cypicean hzbbe þz 
Icgeprcop onnexy bo he op Sam m1xon bxlum hip ppe- 
opde Þ Þ he pille 5 Fa xlc cypicyceac into þa caldan 
mynrTne be zlcan pprxcan heorþe (or copTþc, as itis in 
the Lawes of Edgar, where this decrec is alſo ſerdowne, num. 3.( 
that is, If a Thane have a Chnrch in his bocland, to which there be- 
longerh a burying place, ler him give the rhird part of his oWn Ty* 


thing to that Church : if he have a Church Without a burying place, 
ler him give of the nine parts to his Prieſt char which he will,and ler 


allCyriclcear go to the elder Minſter out of all free- hold. 

For that which the Law callerh Bocland, (ce Lambard in the Ex- 
plication of words, premiſcd to his Archatonomia, where alſo hee 
rellech what'a Thane is. ; | 
other: and that the contrarie was yeeIded to in 
the Lateran Councell, was not that they held it 
lawfu!l ro enrich one Church in this ſort, with the 
impoveriſhment ofan other, but the cauſe was the 
hardneffe of mens hearts, who ſcarcely could be 
won by this favour to reſtore that little againe 
unto the Church,that their forefathers had in ſuch 
abundance taken away from it: and that the Fa- 
thers of the ſaid Councell did yeeld thereunto ( al- 
vhough it were an inconvenience thus to doe) was, 
for thar they did count, although they did admirc 
that it might bes for the preſent, yet there 
might bee a better time found out after for 
the reformation thereof, and ſo ſuſtained the in- 
convenience for the preſent nvon this reaſon; that 
the univerſall Church of Chriſt is one body, and 
every particular Church : part of that body, and 
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ſoit Iefſle martered to what particular Church 
they were reſtored, ſo chat they were reſtored at 
all: for that by the reſtitution to one they hoped 
in time they might with more likclihood come 
unto the other; for thoſe things wherein there is 
an Identic, or like repreſencation of Nature and 
Condition , as-is betweene Church and Church, 
have an eaſier pafſage the one from the other, then 
thoſe thar arc of different nature and diſpoſition, 
as a lay man and a Church. 


SECT. -3., 


That owt of that violent Preſcription, many other 
Preſcriptious aroſe, but of leſſe moment. 


Ut of thervines of this violent and preſumpti- 

ous preſcription, which have now obtained 
ſtrength of a Statute in the world have iſſued one 
ſundry petty Preſcriptions, which alſo are con- 
firmed by law and cuſtome, as the other were; as 
the Preſcription wherein one Church preſcribeth 
Tythes againſt an other Church, the Law puniſh- 
ing therein the negligence of the one,and rewardeth 
the vigilancic of the other: Preſcriptions, wherein 
one Eccleftafticall body corporate or politique, 
preſcribeth Tythes,or other Fccleſaſticall duties 
againſt the Parſon or Vicar of the Parith, and the 
Parſon and Vicar againe againſt them: A Preſcrip- 
tion whereby a Lay man, having no right to pre- 
ſcribe Tyrhes ) becauſe he can in no right pofſefſe 
Tythes, and preſcription cannot proceede without 
poſſeſſion 
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poſieflion ) doth notwithftanding by pernancie, or 
giving tome part of his ground or penfion in mo- 
ney in lieu thereof, preſcribe a diſcharge thereof: 
A preſcription wherein a Lay man doth preſcribe 
the manner of Tything,which albeit by the Com: 
mon Law is counted to be good by paying a thing 
never ſo (mall in lien thereof, yet neither by the 
Canon Law, neither by the Law of God it (elle, 
could it ever be leffe then the juſt tenth it ſelfe; fo 
that the manner of Tything with thern is not un- 
der ſtood in that ſence, as the Common Lawyers 
doe take it, by paying any thing whatſoever in 
place of the juſt tenth, but their intendment here- 
by is, that no countrey can bee bound to an uni- |. 
formitie of payment of Tythes to bee uſed every penn cen 
where: bat cvery man is to pay Tythes according ,,,,;,,. 
to the manner of the Countrey where hee dwels, verbs uni- 
that is, that one payes his Tythe-corne, and forms in 
bindes up the fame in ſheaves, an other leaves it ©/% de de- 
ſcattered in the furrowes, an other tythes it in ©” 
Cocks or Ponkes; and this is it that they meane, 
that there cannot be an uniformitie of Tyrhing 
preſcribed to every man,afcer which he is of neceſ- 
ſicie to ſet out his Tythe, but that be may pre- 
ſcribe ſomes other manner of Tything againſt the 
Parſon or Vicar: but againſt that uniformitie that 
the whole Tythe ſhould not be paid, was neuer x,z, ye, 
any preſcription allowed among them, for they conſuerudi- 
cvermore have beene of tis minde, contrary to nes. 
that which the Schoolemen hold, that T ythes are 
part of the Morall Law,and not ot the judiciall or 


Ceremoniall Law; and that in the Precepr of 
* 3 Tythes, 
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Ca p.4 nobis Tythes, there is a double confideration,one of the 
de Decimis, honour of God, whereby he retained tythes unto 


1: Gles. 


himſelfe, in ſiznc of his univerſal! Lordſhip over 
the whole world, which is irremiſſable, the other 
of the profit or utilitie of man, in that it concernes 
the proviſion of the Miniſter in all ages, which is 
undiſpenſable. 


SEC 3 4- 


That Ecclefiafticall Fudges admit pleas in diſcharge 
of tythes, and the manner of tything, contrarie to 
the concett that is had of them. 


A Nd yet, notwithſtanding all this, the Eccle- 
+ faſticall Judge admitteth all kinds of pre- 
ſcriptions before-named, and according. to the 
proofes thereon brought, giveth ſentence either to 
abſolution or condemnation; albeir the Reverent 
Judges of the Land, .upon an erroneous report 
made in the eight yeare of Edward the fourth, have 
a conceir to the contrarie, viz. That no Eccle(i- 
afticall Judge will admit any Plea in diſcharge of 
Tytihe, or the manner of Tything, as it is in their 
ſenſe raken; and ther:fore they hold whatſoever 
the Defendant doth alledge in his ſuite for a con- 
ſulcation, and namcly that the Ecclefiafticall Judge 
did allow of the Plaintites Plea and allegation, and 
did admit him to the proofes thereon withour 
deniall, are idle ſpeeches, & rather words cf courſe 
then of effe& and ſubſtance, And therefore not- 
wichſtanding, whatſcever is alledged by the De- 

fendant, 
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fendfnt,as concering the Ecclctiaftical! Jndges well 
acceptance thereof, ir is counted nothing materiall 
by the Temporall Tudges, for that they have a 
pre judicate opinion of the Ecclefiatticall Judge in 
theſe caſes: and th:refore howſoever the refuſal be, 
or be not,they grant out thcir Prohibition in theſe 
caſes. And yet if the Judges Eccletiafticall pro- 
ceedings might be ſeene,and vouchſafed to be read 
betore them,it would bee plaine,there was no ſuch 
cauſe of their hard opinion againtt them; for every 
where they doe allow tuch and like allegations. 
And if perhaps one inf-riour Judge fhovld make 
refuſall as they pretend, yert-could it not bee refor- 
med by an other in an ordinary courle of appeale, 
bur that there muſt needs be brought a Prohibition 
out of the Common Law to redretle the ſame? un- 
Ife happely they can (hew , it. is a general confpi- 
racy in the Ecclehaftical Jndges , or a Maxime in 
their learning, that they wil not or cannot admit a- 
ny Plea of diſcharge in this caſe, which they can ne- 
doz2. And therefore, they are to be intreated to 
change their opinian in this point, and not doe the 
Eccleltaſticall Judges that wrong , as ta charpe 
them with ſuch an imputation, whereof their 
waole praQice ts Witneſſe to the contrarie: for it is 
unworthy ſuch m2n13 gravitic as theirs is, who pro- 
ound unto themſelves the inquirie of the truth in 
all matters, thus to be miſconceived and masked 
in an errour, and that for ſo many yeares, and not 
to be willing to heare the contrarie, which is an 
obſtinacie in policie no lefſe obdurare. then the 
Papiſts is in Religion, who ſce the truth and will 
R 3 NOL 
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not believe it. And ſo farre as concerning Preſcrip 
tions and the firſt cauſe and begining thereot, 


CHAP. Iv, 
SECT. 1, 


Of Priviledges and how they came in; and that by 
reaſon of the frequence of Priviledges, Statutes of 
Mortmaine came in, 


Ow it followeth, that I ſpeak of Privitedses, 
which are immunities granted unto private 
men beſide the Law. | 
Of theſe, ſome are very ancient, ſuch 2s true 
zeale toward the Church bred, and the juſt ad- 
miration of the holy men of God for their ſanfi- 
monie of life, their great knowledge in the word of 
God, their great patience in perſecution for Chrift 
and his Goſpe], the vigilancie and care they had in 
their Office, ſtirred up both in Prince and People, 
So Conſtantine the great, being raviſhed with the 
love of Religion, and the good opinion hee had of 
the Miniſters of his time, ere&ed Churches, and 
endowed them with large poflctſions, and granted 
them ſundry immunities, whereby they might 
more ſecurely intend to the preaching of the word 
of God, and the winning of ſoules to the Chriſtian 
congregation, wherein they Jaboured with all their 
might and power, God ftill adding to the number 
of the Ele. Neither did hee this alone in his owne 
perſon, but hee alſo gave leave to all other of his 
SubjeRs 
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| Subje&ta that would doe the like: whereupon the L.1.c.de 
Church was fo enriched within a ſhort time, that /acroſ. Ec- 

as Moſes 11 the building of the Arke, was faine to © $. Si 
make a Praclamacion, that no man fhould bring in wag 
more :owardsthe building thereof, the people Eeclifia. 
\ bringing in continually ſach great abundance of all , 
| things neceſſarie towards the furniſhing thereof, 

as that there was enough and much to ſpare: So 

alſo Theodofins the thirteenth Emperour after 
Coaſ[tantine(although otherwiſe a moſt loving and 
favourable Prince towards the Church } was faine 

to make a Law of Amortiſfation or Mortmaine, to 
moderate the peovels bounty towards the Church; 

as did aiſo many wiſe Princes in other Nations 

apon bke occation, and in imitation of this Aﬀ of 
 Therd; fins many yeares after; and among the reft, 

divers Princes of this Land did the like, upon the 

dotage of the peopl: towards the Religious Par- 

ſons, and ſpecially towards the foure Orders of 

Friers that were then newly ſprung up in the 
| world. Bat yet this A& of Theodofius was done 
[ with the great diſlike of theſe blefſed men Ferome 
| and Ambroſe, who lived in thoſe dayes; for that 

erome thus complaineth to Nepotian of that Law: 
I am aſhamed to ſay it, the Priejts of Idols, Stage- 

liyers, Coach men and conm:n Harlots are made 
capable of Inheritance, and receive Legacies, onely 
Miniſters of the Goſpel, aud Monkes are barred by 
Law thus to doe;, and that not by Perſecuters, but by 
Chrijtian Princes; neither doe I complaine of the 
Law, but I am ſorie wee have deſerved to have ſuch a 


Law made againſt ws; In like manner, and upon the 
R 4 _ fame 
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ſame occaſion doth Ambroſe deplore the ftate of the 
Clergie in his 31. Epiſtle: Wee count it ( faid hee ) 
1m injurie, in that it is a lboſſe, wee are not grieved 
that all ſorts of men are made capeable of IWils, none 
excepted, how baſe, prophane, or laviſh of his life or 
honeſtie ſoever hee be, but I am ſorie the Clergie men 
onely of all ſorts of people, are barred the benefit of the 
Law that is common to all; who notwithſtauding, 
onely pray for all, and doe the common celebration of 
the Service for all: So farre they. 

+Notwith* * f And yet whoſoever lookes into this conſtitu- 
ſtanding tion, whereby it was forbidden, that any man ' 
the ill 0Þi- ſhovld paſſe any Lands or other unmoveable poſ- 
no which {Gon unto the Church, without the Princes 


6x op M leave ( for that thereby the things that are ſo paſ- 


without : T7 ; 
caſe conceived of the ancient Abbyes and Frieries, yet it muſt not he 


believed, but thar cheſe Religious houſes in the old and crue intent, 
were purpoſed only for piety , and for ſuch a practiſe thereof which 
the ſoule might freely enjoy , while ir was ſo ſer ar liberty from the 
mquierude and avocations of the over-aQtive world-Therefore ſome of 
che moſt grave Sages,and learned Fathers of the Church retired chem- 
ſelves to this divine and peacefull ſolitude, and the profitable and pro- 
found writings which yer remaine, ſufficiently teſtify how well the 
Monkes of old could ſpend their times. Whar ſtridt devotion and un- 
blameavle carriage the ancient Prinees of this Land have expected 
from their holy men of this kind, may be underſtood by the Law 


made in che dayes of King Cnute, Num.6. 7 pz pillaþ Þ alcer 
haver men teopne F:bngan zlc To þam piho þe him To 
zebypize; J hupuþinga gobap peopar J abboday mune- 
cap 4 mynecena canonicay 7 nunnan To pihTe gebugan 
7] p:xollice iibban; 7 o#xer "7 mhTtcy opT 5 gclome 
cl1p1anne To cpip2; J fop cal cpiyten pole þingian ge- 
opne; J calle Fobex pcopay pe bigbap 5 lapup Ip 
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þ1nga pacepvay Þ hg 50b hipan 5 clenniyye lupian J be- 
ongum heom x yipum diþ Fober 1ppe J p1d pone peallen= 
van bpyne *e pcal!cþ on hcllez pul Feopne hr proan Þ. 
hig #agon mid pihce puph hemeo þinge piper Femananz 
J 7- þ: Sex gerpican pille 5 clanneyſa hcalban habbe he 
Zover milcpe J co p:ipuls pupþpecipe oy he þegen lage 
pyphe : tharis : And we will, that every man of every degree. doe 
earneſtly follow that Right which to him belongeth, eſpecially Gads 
Miniſteis, the Biſhops, Abbots, Monkes, Voraries, Canons,and Nunns, 
that they takea right courſe, and live according to Rule, that they call 
to Chriſt nighc and day, much and off ; and that they doe it earneſtly 
for all Chriſtian foike. And we command and teach all Goas Miniſters, 
efpecially Prieſts, thar they hearken to God, and love Chaſtity , thar 
they may deliver chemſelves from Gods ire, and from the rormeating 
flames thar burne in hell. Full truely they wir, that iris againſt che 
Right to medle with Women for luſts ſake. And thoſe rhat will ab- 
ſtaine from theſe things and cleanneſſe hold, they ſhall have Gods 
mercy, and in worldly worſhip, they ſhall have equall Kighrt witha 
Noble man. | 
It ſcemeth alſo by an Arabick, Canon of the firſt Vicene Councell, 
what great ſtriencfle and ſeverity of life was required of theſe holy 
Orders; for the Canon faith, thar chey might nor carry abour them --- 
AZY NYDINIVT, IDN 1397 NIVT 1117 XD FI 
NIpMRY &c. 19% VPN & NIDNUTD D'DN &c. 19 
*®NIND'2 MRND XIA INA8n &c. NYN VN "OY © 
NDu7D \RIR007P DY'N I) 7PNT: apaire of knives, as if 
rhey were quarrelling fellowes going our to fight and kill, &c. Thar 
they mighr nor hang a purſe art their girdle, &c. And that they might 
not ſeale a letter with a golden or filver Scale, &c, And moreover 
chat they might nor walk in the Streers or Ajlyes , but in a moſt 
grave & ſober manner,&c. as it is ſer downe in JM XDDR 1:3Np5%. 
rhe 80. Canon of the tore-named Arabick Touncell, according ro rhe 
Manuſcript Copie. | 
The great eſtimation that was had of theſe holy Men, enforced ſuch 
an immoderate charity in devour minds, that rhey obtained moſt clſpe- 
clall Priviledges and exemprions, and nv man thoughr any thing roo 
good 
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good or too much to beſtow upon a Monaſterie. But two great in- 
conveniences, followed upon the coutluence of theſe large and am p le 
endowments, one was the Jyxuriant demeanour of theſe religious 
Orders, degenerating from their old ſantimony. This is noted and 
rovided againſt by the Novell of Nicephorus, about the yeare 963, 
Apn of frimoy Tiw wi T& woverheta. x Ta iepe Tri Ta 
yea wfeaparh vor ( vomy yep iys TW daciey Twrlu 
X&AG) wh G1 mea Jy Tv Ks reg THR CmMvGHIOn, i Tas ho - 
ow F dUTURY © TIO » Telourver off maThpwy. 1 mov AuCivTre 
Tis dgooruss , Teps TooauThu feutlemra, x, wavia dis (x 
73y Odfev paval Aacid) Ex 0nmy; yos ThiDoguvela,ermnoriiucs 31- 
nedpuds, Immov EAA, Bow'v, Ke py rwv, LAAGY KTHVO V ae: rs, xpe]- 
Tovay, Gout wegt KTAR TmeduCorTes, x; Thu onlw wetuvay 
Svyns ou 276 KaTaTAvoyTEC, EN zaT' wdItv Ty x00Wng fits, 
x, mTorndls OACY aivevT@r Tails pegvTiot,Ta werexing Ta Te J)a- 
piper : that is, But now perceiving among the Monaſteries ard Re- 
ligious Houſes, a norable diſeaſe, (for ſo I call their unſatiable defire ) 
1 find not which way I may provide a cure for this walady, or how 
ro puniſh their exceſſe, For what Fathers could perſwade them, or 
from whence could they rake occaſion fo ſuperfluouſly ro abound, 
or (ro ſay with holy David) to be (9 vainely mad ? Their care is e- 
very houre to purchaſe to themſelves Lands without number, ſump- 
tuous and ſtately Buildings, rroupes of Horſes , droves of Oxen and 
Camels and other Carreil innumerable, and bending all the ſollici- 
tude of their mindes this way, they make a Monaſticall life litle diffe- 
rent from that of the World , which is incumbred with variety of 
anxious care. For rheſe and the like Reaſons , the Novell forbids ro 
build any more Monaſteries, but this was afterwards repeal'd by the 
Junior Baſll. : 

An other great inconvenience would have been, the impover:ſhin p 
of ſecular Stares by Amoreization of Lands, which Princes forcſceing, 
ſer a bound to theſe exorbiranr Donarions, roſtraining the exceſle of 
thar Charity, by mature and timely decrees. In Spaine the Lawes of 
Mortmaine began under che Kings of Aragon; in France, nhil uſitati- 
ws, as one ſaich: The like proviſion hath been made here at home for 
which ſee the Statute De Religroſes in the Great Charter, which alſo 
hach been confirmed by the ſ1rceeding Princes of this Land : Yer in 
what caſes Lands may be deviſed in Mortmaine, See the Writ Ad quod 


DLamnum, iu the Natira Breuvium. 
Concerning 
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Concerning the reafon of the name, Polydore Virgil, ſpeaking of the 
Confirmation of the former Statute by A&d.the firſt, ſaith thus', Zr 
Legem hanc ad Manum mortuam vocarunt,quad res ſemel data Coftegiis 
Sacerdotumy non utique rurſis venderentur; velut mortug, hoc eff , aſut 
aliorutm mortalium in perpetuum adempta eſſent. That which the Au- 
thor ſaith concerning this, 1s the reaſon of Peckias, in his Book De A- 
mort1z atione ponorum, Cap.2, Bur the notation of the word is other. 
wiſe 5bſetved ovt «f the Starute, by a great Lawyer: Lands (faith he ) 
' were ſaid to come to Dead Hands ro the Lords, for that by Alienati- 
G41 11: M-rtmaine, they loſt wholly their Eſchears, and in effe& their 
K 14+ Cervice, for rh; defence of the Realme, Wards, Marriages, Re- 
licfes, ma the like, and therefore was calicd a Dead Hand, for 
thac u dead hand yecldeth no ſervice. Ir is the obſervarion of Sir 
Edward Cooke, upon Judge Littleton's Tenures, under the Tifle of 
Fee i.mpl:, upon the words || Car ſi homine purchaſe,(gc. | 

WV iiat ever uſe there might be of theſe Lawes of Nortmaine in time 
paſt, ceciain itis, the preſent necdeth them not ; for in theſe dayes 
few men are ſo raſh handed, as ro give too much to the Church: And 
that which Was heretofore ſaid of rhoſe things char were given, that 


rhey were in a Dead Yand, may now more juſtly be ſaid of thoſe 
thar are taken away. 


ſed, come, as it were, into a dead hand, which 

ho!deth ſurely faft that which it once apprehend- 

eth, neither eaſily parteth with it, ſo that it cannot 

without much difficulty be reduced and brought 

again to the commerce and common uſe of men ) 

ſhall finde it was rather for the benefit of the Com- 

mon-wealth, then fot the diſlike of the Church, 
that it was ſo ordered. 

For if that courſe had beene holden on ſtill, the 
ercateſt part of the livelihood of the Common- 
wealth would in ſhort time have come unto the 
Church, and ſo Lay-men ſhould not have beene 


able to have borne the pablickz burthens of the 
| Common- 
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Commnn-wealth; which it concernes Secular 
Princes to be carcefull of, and to foreſ:e, that by 
overmiach bountie towards the Chnrch , they 
impoveriſh not their owne ſtate,and loſe the right 
of iſ\cheats, Primer-ſcilin, and other Priviledges 
of the Crown in caſzs of forfeiture, and ſpecially 
make bare their Lay-ſubje&s, upon whom a great 
ſervice of the Common-wealth doth lye. And yet 
otherwiſe the beneficialleſt ſtate of this Realme 
unto the Prince is the Clergie, as from whom the 
King hath a continuall revenue in Tenths, and is 
deepeſt in Subſidie, and not the leaſt in all other 
extraordinarie charges, according to the propor- 
tion of their place. And therefore, as the King is to 
maintaine the one, ſo he is alſo to cheriſh the 
other, and not to ſuffer their ſtate in any ſort to 
be diminiſhed, for that all other ſtates are made 
for the ſervice of the Church, and the Church 
againe for the benefite of them, 

But this was none of thoſe Priviledges that I 
fpake of, for theſe are more ancient then they, and 
granted out upon better devotion then the other: 
but after this the zeale of Religion being almoſt 
extinguiſhed in the Chriſtian World, ( partly by 
the great uproares and tumults that were in every 
Countric, by the breaking in of one barbarous 
Nation or other upon them, who pulled downe 
Churches faſter then ever they were built, and 
made havock both of Prieſt and people, that pro- 
fefſed the name of Chriſt, partly by the hereſics 
that roſe every where in the Church in thoſe days, 
which diſtracted mens mindes, and made them 

| waver 


and Ecclefuiſticall Law, 267 


waver in the canſtancie of their Religion) it was 
revived againe upon this Occaſion. 


SEC To *. 


Of the begining of Cloyſtered Monkes in the Weſt 
Church of Chriſtendome, and that the Author 
thereof was one Benedit. a Roman about the 
yeare 606. 


Ne Bexedid, who otherwiſe had beene a man 

of a&ion in the Common:wealth, ( that 
Benediq which was, as it were the Fathcr of all 
thoſe that profeſſed a Regular life, within the Weſt 
part of Chriſtendome ; for before his time the 
Monkes of the Weſt Church, ſerved God freely 
abroad, withour being ſhut np in a Cloyfter ) he, [ 
ſay, finding himſclfe wearied with the tym+11rs Be 
broyles which happened under the government of 
u/tinian, and ſome yeares after by the incuriion 
of thoſe barbarous Nations ( befor: nanied ) into 
Ttaly, retired himfelfe into a deſert and ſolitary 
place, insending there to give himſclfe wholly ro 
the ſervice of God: where, when he had a while 
remained, he grew fo famous by his Chriſtian 
exerciſcs of faſting and prayer, and the good and 
wholeſome exhortations that he made to thoſe 
who reſorted unto him, that within a very little 
time after, there was great confluence of people 
unto him, not onely from divers parts of Ttaly,but 
even from ſundry other parts of the Warls; fo 
that within a ſhort time they grew into Fraternitie 
under- 


Hoſpinian 
de origine 
Monacha-: 
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underneath him, to whom he gave rules to live 
by, to the imitation of that, which Saint Baſi! did 
in the Eaſt Church-:to which his Diſciples ſubmit- 
ted them ſelves with all alacritie, leading a life 
farre different from the common ſort of men,deny- 
ing unto themſelves all thoſe ordinary delights 
that other men doe commonly take, out of meat, 
drinke, appare!l, marriage, Temporall preferment, 
and ſuch other things which worldly and carnall 
men ſeeke for very greedily, humbling themſelves 
onely to God,and the rule of their Maſter. Which 
thing bred ſuch an admiration of him, and of his 
Schollers, that not only many other Ordes ſprang 
out from them within few yeares; as the Premon- 
ftratenſes, Cluniacenſes, Templar ians, Hoſpitallers, 
Cyſtertians, and the order of Saint Foby of Feruſa- 
lem but even Popes, Princes , & people were whol- 
ly carried away with the wonderment of them, 
infomuch as every of them did as it were ftrive, 
who might ſhew themſelves moſt kinde unto them; 
wherupon Princes built them houſes, every one in 
his Kingdome, as Clito Ethelbald King of Mercia, 
builc the Monafſterie of Crowland here in England, 
of blacke Mon kes, under the rule of the (aid 
Benedif, inthe yeare 716. Popes and Princes 
granted them priviledges, ſo farre as it concerned 
cither of their particulars: the Clergic, Nobilitie 
and People, conferr'd goods and lands upon them, 
every one according to his abilitic, 


SECT, 
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SECT. 3. 


That the admiration which theſe Religious Men did 
breed of themſelues in the head of Princes and 
Popes, did procure appropriations of Parſonages, 
and Immunities from Tythes, And that over- 
conceit which men had of Prayer above Preaching 
in the Church, was an adjuvant cauje thereunto. 


N chis zealous bounty of every degree towards 
I theſe new forts of men,there are two undigeſted 
Priviledges granted them,both of them fo hurtful 
and injurious to the Church of God, as never any 
was the like. The one was the Annexation or 
Appropriation of preſentative Benefices to theſe 
Retigious Honſes: The other, the freeing of ſuch 
Lands or Hereditaments, as they held in ſundry 
Pariſhes from the payment of Tythes to the Par- 
ſons and Vicars thereof; to both of which the 
School-meng Divinity gave great .advantage, as 
ſhall be ſhewed hereafter. 

Either of theſe had their begining of one roote, 
that is to ſay, of this falſe ground, that Preaching, . 
which is the moſt truc, and moſt natural] foode of £/2v9d 
the Soule, ina Congregation that is come to the OS 
profetſion of Religion already, and knowes but ji. *4rchi- 
oncly the Articles of the Chritftian Faith , the diaconi, og 
Lords Prayer , the Ten Commandements, <4p. 1zno- 
and other Principles and Rudiments of Chriſtian ” IT Sd « 
Religion, is nothing ſo neceffary for the Salvation 7, I 
of a mans Soule,as Prayer is: Bcfides, that Preach- Archipreſ- 

Ing byteri. 
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ing oftentimes gives more cauſe of Scuiſme, and 
diſpute in Religion, then it doth of profiting and 
edifying the Soule: and therefore it was not per- 
mitted by the Provinciall Coxftitutions of this 
Realme, that Parſons or Vicars of Churches, 
ſhould expound or preach any other matter 
or dodrine, then the Lords prayer , the Ten 
Commandements, the two Precepts of the 
Goſpel, that 1s, the love of God , anq the 
love ofa mans Neighbour, the fixe workes of 
Mercy, the ſeven principall Vertues, the ſeven Sa- 
craments, ( for ſo many then the R omitſh Chnrch 
held ) the ſeven deadly Sinnes,with their progeny; 
and this to be done vulgarly and plainely, 4bſque 
cujuſtibet ſubtilitatis textura fantajtica, ( for {0 
they call learned and orderly Preaching;) whereas 
notwithſtanding Prayer is evermore profitable, 
every where necefſary, and never dangerous: 
Furthermore,Preaching onely profiteth thoſe that 
be preſent, and doe heare it, and attend upon ir 
but Prayer is availcable even to thoſe that be farre 
diſtant,yea though they be in the remoteſt place of 
the world. By which, and other like arguments, 
they tranſlated away that maintenance that was 


provided for the home Paſtors, { who by Gods 
. owne inftitution, were to watch over their Soules) 


to forreine & ſtrange Guides, who never commu- 
nicated to their necelsitic in any heavenly com- 
fort, but on:ly tooke the milke- of the flock, and 
fed themſelves withall. But by this pretence of 


. theirs, ought not Preaching to have beene diſ- 
graced; for albeit Prayer bee a neceffarie peece of 


Gods 


| an1 Eccleſiaſtical Law, 27 I 
Gods ſcrvice, and ſo. neceſsary,that the Soule of 
man is, as it were, dead without it, yer1s it | 
not + eqvall to the dignitie of Preaching, which + But here 
God hath ordained to bee the onely meanes to it will 


1 Ord G _ Need , that 
come to Salvation by: For Faith comes by hear the Reader 


ing,and hearing by the word of God;and without ,.. 1 
Faith it js impoſsible to be faved: for Faith is a bo date 4 
gift that purifies the heart, and makes a mans pray» ment; for 
ers acceptable to God; and therefore neither of it cannot 


| > out be 
them ought ſoto take place, as that the one chonghs 


ſhould ſhoulder out the other, but taey ought ſo |. 

: quall, 
to goe hand in hand together, as that one ſhould char pray- 
helpe, afsiſt, and countenance the orher. er and 

| Preaching 

ſhould be ſo unwarily plac'd in competition, as that Prayer ſhould 

loſe by the compariſon. There may be always need of Preaching, 

bur then moſt of all, when the Auditory is unchriſtian. This reaſon 

prevailed for all places in the firſt times, but in theſe laſt only for 

ſome, according to which it were unprofirable to goe about to con- 

vert the Indies no otherwiſe rhen by our Praye's. Yereven in thoſe 

Primitive times, which had moſt cauſe ro call for Preaching, we ſhall 

find that this dury- was of rarer exerciſe, and lefle ſolemnity theri 

that of Prayer, as ir may abundantly be diſcovered our of the Licur- 
gies of both the Churches. And it is obſervaile, that where preach- 
ing hath been of rhe preareſt account, it hath been ſo much beholden 
ro Prayer, thar it was nor only begun and ended, bar alſo diſconrinu- 
ed by devotion : For we ſhall find*the Reverend Fathers Chryſo- 
ftome and Baſil of Seleucia ar prayers in the middle of a Sermon: See 
che one in his 39. Ora. the other in his 3. Hom. TIeet AxgTaayr]c, 
&c. Moſes the Sonne of Maimon, that profound Dottor of the Fewes, 
inſticucing a compariſon berwixr rheir Sacrifices, and the more ſub - 
ſtanciall Services required, in ſtead of all other, nameth char of Prayer 
and Invocation, and of rheſe he ſaich, rhat they are —— L&C. 
MMWR mM Oe rINÞ MIN? nearer to (Gods) firſt in- 
rencion, and that our way thereunro, is by them: and O"_— he 
S aich 
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ſaith that theſe are veceſſary — ſPMPW 5525! DNL 52 8c. 
(7 752 at all rimes, in all places, and for every man. See his More 
Nevoch, Helec. 3. C, 32. p. 13Þ. And holy Artroch in his 106 Hom, 
which is aw Tee y os, faith of Prayer ( 371) vibnaortes Tuy- 
wyeyes m.00v TH dgaTey, that it is of a more ſublime condition 
then any other vertue. And how our Lord himlelfe ſtood affe&ed to 
this, we may acknowledge by that, where he calleth the Church, his 
Hauſe of Prayer, not Preaching , which took ſo well in the elder 
times, that all their Temples were known by the name of Evxrjee, 
Oratories- Nay the Preacher himſclte, Prov.x5. is ſo confident of a 
5uſt mans Prayer, that he dares ſay, thar God will even be obedient 
to ir (for ſo emraxier or var is rendred by the Interpreter of the 
forenamed Antiochws, ) However. Ir may (cem to be ſo, for when all 

the Preaching of Lot could prevaile no otherwiſe, then co bring vexa- 
tion to his righteous Soule, the Prayers of Abraham might have ſaved 
Sodom , if among ſo many thouſands, there had been but cen juſt 
men. 

All this whife we would notdetra@t any thing from Preachiog,bur 
conſidering our ſelves to live under a Stare ſo maturely compoſed, 
and ſo throughly adviſed and fetled in the Fairh, it will be expected, 
that we ſhould ſo farre moderate our opinion of Preaching, as that 
our magnifying thereof, may no way tend ro:the diſcredit or diſad- 
vantage of moſt neceſſary Prayer, 


SECT. 4 


Whether Appropriations came firſt from Princes or 
Popes it i queſtionable. 


Ut how theſe annexations of Benefices firſt 
came into the Church, whether by the 
Pcinces authoritic, or the Popes licence, it is yery 
diſputable, and there are reaſons on both ſides for 


to ſhew the ſame. 
For 
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For whereas there are reported by Ingulphus 
Abvaot of Crowland before mentioned to have 
beene cight Churches, bzfide the Patronage of 
ſome other, annexed and appropriated to the ſaid 
Abbey, by ſundry Saxon Kings, it doth not ap-= 
peare, by ought 1 can finde, whether they were 
done by the ſoveraign authoritic of the Kings 
alone, to the imitation of that , that was done by 
Martellus , who made all Chriſtian Kings to linne 
in this point, or that it was done by any other Ec- 
cleftafticall authoritic, for that there is nothing 
extant for the allowance thereof, ſave the ſeverall 
Charters of thoſe ancient Kings only: & that [ 
ſhould bee the rather induced to believe that it 
was done by thoſe Kings authoritie only, I am 
thereto perſuaded, for that I finde William the 
Conqueror, immediatly upon the great vi&ory 
that hee got over this Kingdome, to have appro- 
priated three Pariſh Charches to the Abbey of 
Battaile, which hze built in memory of his Con- 
- queſt And whereas William his fonne had de- 
populated and overthrowne ſundry Churches in 
the new Forreſt, Henry his brother by his Letters 
Patents gave the Tythe thereof to the Cathedrall 
Church of Sarum,& annexed thereto twenty other 
Churches in one day; if the copie of that record 
thar I have ſcene, as concerning theſe appropriati- 
ons, be true, yea the matter was gone ſo farre in 


thoſe daies, that even Noble perſons and other anno j. 
meaner men, would command Corodies and #4w.3. c 


penſzons to their Chaplaines, & other ſervants, out 10. 


of Churches , and this could not þe redrefſed 
S 2 untill 
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untill ſuch time as there was made a Statute to 
reforme it. 

On the contrary fide, that I ſhould take it to be 

a deviie of the Pope, I am moved thereto, for that 

I finde every of theſe orders of Religious men 

were confirmed by one Pope or other; & as they 

confirmed them, ſo it is like they made proviſion 

for them, & that moſt eſpecially this way, & that 

chiefly after the Laws of Amortiſation were devi- 

* ſed, 8 put in ure by Princes: & thereupon it is that 

memories, We find ſundry ſorts of annexation made by Popes 

Glofſ.in Biſhops under them, every one in their Dioceſe: 

verb. efſc- as ſome were made ſo far as concerned the Patron- 


Linwood c 
licet bong 


rent a9m ape only, & then had the Monks therein preſen- 
TI _- tation only: ſome other were made plex jure, & 
conduSo, ONE might the Monkes both inſtitute & deſtitute 


therein without the Biſhop, and rurne all the profit 
thereof to their own uſe reſcrving onely a portion 
to him that ſhould ſerve the Cure there: ſome 
other Churches did they grant fimply to them 
without any addition of full right, or other wiſe: 
& then if the Church were of their own foundati- 
on, they might chuſe, the Incumbent being once 
dead, whether they would put any other therein 
T By occa-. qjes perhaps the ſameChurch had people belong- 


qoy - —_ ing unto it, for then muſt _ of neceſſity till 
Aurhour maintaine a Curate there; 8 of this ſorc were their 


here ſaith, Granges, & Priorics, 8& thoſ: which at this day we 
call Donatives: bur if it were of another mans 
which hee fgyndation, then was it oth=rwiſe. To this alſo [ 
hath herc- . 4de, that the Pope every where in his Decrerals, 


fier (aid 
Ems the Patrons penſion from rhe Biſhop, Chap. 5, Sed. _ of 
| enis 
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this 3. Part. It ſhall be here enquired, what Right and Title the 
Dioceſan had to a new Church, or Monaſteric, and how it ſtood in 
compariſon of rhe Patron; and becauſe this Right ſeemeth originally to 
diſcover i” (:Ife in the Founding, Ere&ing, and Endowment of a 
Church or Monaſteries ( by all or either of which the Law faith a 
Pacron may be made, the Biſhops conſent alwaies preſuppoſed, as 
hereafter ſhill appeare therefore in the firſt place ir muſt be confidar- 
ed, how farre forth the Biſhop was concerned in theſe,that ir may the 
betrcer be underftoud, how rroly hee was qualified ro rhe Right of 
Preientarion. For that which concernes Foundation and EreRion. All 
thac the Patron had free to himſclfin rhe firſt place, was bur his 
Thoughtr, he mighr think where he would defigne the Ground , or 
How he might Build th- Chuich); and if ke enterrained his owne Mo - 
tion. hee mighr make it his purpoſe, Burt this was nothing withour Ex- 

ecarionzand ro this the Dioceſan was ro hee required,as rhe moſt prin - 
cipall aud moſt effeuall Agent; therefore it is ſaid in the 4. Canon of 
the Covncell of Chalcedon, that no man ſhall ereR weves ney 5 tux- 
Tihpiov 61109 Taepy YIoulw Ty Tis Toaas imaxome, a Monaſteric 
or a Church wichourt the Biſhops confent. And Lambertine fairh, thar 
this was(o neceffarie, thar ifa Church were ſer up in the Patrons 
ground wjthout his conſent, the Patron con[d nor pull it downe with - 
our the Biſhops conſent; yer if the Patron builr a Church upon his 
owne ground wirhour rhe Biſhops conſent, che Biſhop mighr pull ic 
downe withour the Parrons conſen”, and yer in this cafe rhe Patron 
might nor doc it withour che Biſhopy conſent, &c. Bur to ſee furrher. 
For the Grecke Church their Euchologue ſaith $f RwAiey «uTes- 
TFi2ivmoy % WNovT@® ay3yaged as vas raogtylyeJas ix 0% 6 Ap- 
1d ;,gc.Thar rheMacerials being provided for the foundation of rhe 
Church that ſhall be ere&ed, the Biſhop commerh rhicher in perſon, 
8&c. and having pur on his Formaliries , rhe EmiTeeynaey and 
the Nuogbezer, he fairh certaine Prayers EvaoywT?: 6 Qtos, &c. Tla- 
yayte Terdc,&c. This done Oulu Agxneeue dun?” 165 Ina bus 
KWKAMD Of $8 a ATR Ab 807 Toa AmQAUTIXJ1QV TV Ayle of; Ov 0v0MM 
5 Nads wiran aveynero Int, x; Errca Tegmders 016 B3abTar 6 wgp- 
5&5; , Wc. i. the Biſhop fumeih the Ground worke wirh his incenſe 
circularwiſe, then the Singing men ſay the Aroaurinxrey [| a kinde of 
Colte& |} for the Saint ro whoſe name rhe Church is dedicared, and 
ſome other Services as the Chaunter ſhalt appoiar. That which Gltow - 
eh 
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eth in the Euchologue concerning the Corner-ftone, which the 
Biſhop croſleth, aud layeth for the Foundation, hath begne formerly 
obſerved, by occaſion of che Emperours Novell to this purpoſe. 

Where we ſpeak of the B. habite,wee have fafcly retained the words 
of the Euchologue, EmiJegy nav & Nuoptetoy, or that we finde them 
confuſedly and uncerrainly rendred. The latter may import Humerale, 
the former ſcemeth lirerally ro be as much as Collare; bur Gretſer was 
very angry with Iunzjus for tranſlating it ſo, ( in his Notes upon afrag- 
ment of Curopalate )Nuaſi de Canibus ſerms eſſet, as if( ith the Jeluite ) 
Maſter Young had beene talking of Dogges. Bur ſee what Gretſer him - 
ſelfe ſaith ro the word ETi]egx auy & Quegoetoy in his Comment, 


wpon Codin. cap. 16. 
To returne to our Dioceſan. The right and title to a Church, and 


thar which belongeth chereunto, is more peculiarly acknowledged 
by the 5w eogviyiay, or ſetting up of the Croſſe, rhe performance 
whereof was in this manner : AvegipsTar Th IlaJeepyy as Tis 
erx8h pulls Ty Nat of yIverTar yegupe megTeemIitov 1 megs Toy" EE. 
pov wr, i Tejs mve of Apyiegewv omI*eAIn I var x xg.26 - 
ewhivar x7; + Nev TrAvovnve om ETAWwg THY mTUSLY 1H, 
Kei: S's javialar x avgy Eunivdy ow» © Yeopum ot maTURD Xt» 
Xo? YouumnmnTinet of Tw v8 wiper © ETWegmnyiey meTCUREY 1HOV 
«114.7 5ty ©" ovouan Te Ayis Ted, oy Th Ir00w7'p man Tyd), 
& Ty Enapyiy Tids, ov To Iin S1nuaT! Weeg Te yIOTATE 
YL GIXeparitns TaTHHeNs Feds. Ev 70 eTipe wig, Em Tis Be- 
ontas od wnſitrdTuv Baniey nuff Tevdt, xT' wive Tv, o 
& tres mdde. Kat mum?) 6 gavggs WH 6 veds Wane todd. 

unoldivar. Kita 6 neg EauluOr word 7 avwdvw axoaufianjert T4 
S$4niw,fTar 9 Toanoy 7 ng Oibewny miyvun 7 Samay omio Oey 

F ayia; Tegmicns megd/reeniolivros Tivds evoptgss ixodbuuluates 
AdKrev £0997 © y Me aiflav, n Net oiSnpe,n Net yuAKE, as ope, )) oy 

Th wydy ExxAndle, &c. Euchol pra : 1,Word being brought to the 
Patriarch concerning the Church rthar it is to be builr, Letters are di- 
reed cither to the Exarch, or to ſome of the Biſhops to requeſt that 
the Church may be founded, conſecrated, and entitled ro che Patri- 

archs STawegrhyoy: then commandement is given that a croſſe of 
wood be provided, upon which the Patriarches Secretaries muſt ſer 

downe, upon the one fide The Patriarchs STwwggFnyiov, conſecrated 

in the name of ſuch a Saint, in ſuch a Citie preſerved by God, in (ſuch a 


Province, of proper will, by ſuch and ſuch the moſt holy and Oecumenitcall 
| Patriarch, 
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Patriarch, Ou the other ſide, During the Reigne of ſuch and ſuch oY 
moſt religious Princes,in ſuch a Moneth, of ſach a yeare. Then the Cru» 
cifixe muſt be ſent to the place where the Church is to be ere&ted, 
and there | the Biſhop ] by whom it is conveighed faith the forena- 
med Service, which is uſed at the founding ofa Chureh 3; and when 
he maketh the Conſecracion, the Croffe muſt be ſet up behinde the 
holy Altar, there being prepared for it ſome ;lofty ſtructure , fiteed 
wirh a concavity ( to receive it) either of Stone, Iron, or Braſſe, as 
ir may be (cen in the great Church. By the great Church , underſtand 
that of S. Sophia in Conſtantinople. Thus the Euchologue, for rhe 
Greeke Charch. The like co this ( for as much as concerneth the 
ſubſtance) is obſerved in the Latine, bur the Ceremonies there are 
more tedious and elaborate. The Reader that hath ſo much time and 
parience, ſhall find this true in their Pontificall. 

By the ſetting up of the E7w gry yter,the right of the new Church 
was conveyed to the Parriarch, or Biſhop as by an eſpeciall ritle: ſo 
chat now, for the mot part, things were altogcrher diſpoſed by, bur 
nothing at all wichour the Biſhoys jurildicion. And wee alwayes adde, 
The Biſhop, for though che Patriarch be eſpecially. named in the 
Euchologue,& ir be alſo a conrrovertic between rhem concerning this 
Title, as ic is raught by Balſomon upon the 31. of the Apoſtles Canons, 
yet that the Biſhop,if nor onely, y-r alſo had this righr, it is evident by 
the Emperours Novell. And concerning the conveyance of this Right 
by rhe ETawggrihytoy, fee what isſer downe by the Patriarch of 
Conſtantinople in the caſe of Iohn Kiſhop of Lepanto;z and for this ſee the 
Tus Greco: Romanum. Tom. 1 Lib. 3. Sent, Synod. 1,Þ. 232. 233. (FC. 
Edit. Francofurt. Ann. 1596. Sec allo that of Manuel, de jur, Patronat. . 
Þ. 242. And rhar the Patriarch or Biſhop ſhould challenge this juriſdi- 
ion over the new Church ic ſcemerh moſt reaſonable. For what did 
the Lay Patron do more chen a man of {ſrael, who brought a Lambe 
ro the doore of the Tahetnacle,bur the Prieſt made ir an Offering and 
an Attonement? The Patron indeed perhaps might chuſe the place,bur 
till che Prelare came and ſanAified the ground, it mighr as well be 4 
Denne of Theeves as a hymſe of Prayer. The Patron might bring the 
ſtones, rhe Biſhop laid the foundation; or if the workeman pur the 
marerials rogether, & made up a houſe, che B made chat a Churchz 
till rhen,nothing was bur the breachles body of a Temple,the ſoule be» 
ing yer to come from a diviner influence of the Dioce ſan Therfore ir 
was, thac the priviledge of a new Church followed not the building 

S 4 bur 
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but the conſecration ofit, as the Condition is worthily obſerved by 
the devout & learned K. Al/ured in his Lawes C. 5. which 1s 


Be cypicena ppy*Se of the priviledges of Churches, The 
King ſaith, that if a man purſued by his enemy flye ro the 


hg 


Temple Þ hine ycopan nthoum nan man vo ne Tco. no 
man may take him away for the ſpace of a ſeven Night. $14 
he pop hungpe Jibban mzg2, &c, it he be able to live tor 
hunger &c, Other and great immunities the King there 
granteth to the Church : but the Law had this caution pe 
yeccaþ #xthpylcpe cypican %e Bixceop Fehalgooe Yi 
Enyþes This) freedome we give to every (tuch) Church 
as (hall be hallowed by the Biſhop. 

' Wee have ſcene upon whar juſt and valuable conſiderations the 
Dioceſan mighe challenge, a Righc and Title ro che New Church by 
foundation arid ere&ion. In the purſuitechereof wee hope to ler downe 
manifeſt incouragements to argue the uſe and exerciſe thereof, in the 
endowment and filling of a Church or Monaſterie. Thercfore if wee 
Jooke backwards wee ſhall finde it a Cuſtome well nigh from all An- 
tiquitie, thar the goods and revenues of Churches heve beene alwayes 
acknowledged to ' belong of Right to the Biſhops diſpoſing. Some au- 
thoritic for this may be had our of choſe Canons which are called the 
Apoſtles; Canon 37. Tldvmwy of cunraynaniuway Tegyudmy 6 Em- 
oranuO iy im Th pegvTids x; Jomeimu wr ws On epopo vir. 
Ler the B. have in his power all the goods of the Church, and ler him 
diſpoſe of them as in the fight of God. So the 40. Canon INpggoaxmwly 
&c. Where alſo the reaſon is given ei B ms Trulas of dav8pomuv 
efvyts anime mig dTHOv , Toney dv Seo1 wihaev, om od vo enud- 
Ty wTHAARR For if the prerious ſonles of men are committed to 
his care, how much more ought hee to hee jntrufted with the Church 
revenues. For the authority of thoſe Canons, is may i1ow be choughr 
too late, and to litrſe purpoſe ro ſpeake: and yer 1 have alwaics mar- 
velled who that ſhould be, thar durſt be fo buld, as ro faſten ſo many 
forged precepts upon the Apoſtlesz and much more, that whoſoever 
he were. hce could be ſo forrunare in his fraud, as not to be diſcovered 
rather in the nexr Ape, than in thoſe later times, which ſaw the 
former ar a diſtance, & niay be thought ro know bur a lirctle of char 


which was then done. Truc it is, char ſome of theſe Canons may 
0 — | lceme 
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ſceme to argue, neither the Spirit, nor Style of that Age. in which 
they pretend to have beene broughr forth: and yerof others we are 
bound to thinke more (oberly. Tolay no more, we will onely ſer 
downe thar of the Atabicke Paraphraſt. who ar rhe cnd of his cran- 
{|acion of theſe Canons, in ſtead of thar which the Greck ſaith | TawTe 
Sy au xgvbrav Naterdy fo vuir wag” if ,v Evioxone, theſe 
things we have delivercd unto you concerning the Canons, O ye 
Biſhops | faith thus , NJDN 1 N\TOPN P12109R WYD XN 
"Ng N3N'NS)) thay, is, O ye Familie of the tairhfull attend: 
NID7N TOIR IN PIN MN ſO unto our words and 
precepts, for thar they come from the holy Spirit of the living Lord 
. our Care. Bur however it bereſolved againſt theſe Canons, yet that 
which we have ſaid is alſo ſer downe bye»the Synod at : Antioch. Can. 
24. & 25+ where Note( ſaith Balſamon upon the 25. Canon ) 57: Na 
UKAnMNAasKAYy ogHiahum mHirre Th TH onxANGIay IoungdSun, that 
the Adminiſtration of thoſe rhings which appertaine ro the Church, 
belongerh ro Ecclefſiaſticall men. Reade alſo to rhe ſame purpoſe the 7. 
& 8. Canons of the Councell held ar Gangra, Ei! Tis ugpTogcelias on- 
XAngias ings &c. And E! Tis NI i Aapufdver xgpwogeciar, 8c. 
whcre a Curſe is patt upon all thoſe that preſume to give or receive 
the Church fruits, otherwiſe than by the Biſhops diſpenſation, or 
theirs who by the Biſhop ſhall be appointed thereuuto. And Steven 
Biſhop of Rome in the ſecond Centurie, ſaith, Laicis quoque quamvis 
religioſt ſint nulla tamen de Ecclefrafticis Facultatibus diſponend1 , ( (o 
wee reade, rather than Reſpondena!) legitur unquam tributa facultas, 

thar it cannot appeare, that ever any power was granted to Lay-men, 
though Religious, to diſpoſe of Eccleſiaſtical} goods. ' Ir is the 
Biſhops obſervation in his ſecond Epiſtle, and long aftcr him it was 

repeared in the Councell at Lateran, under Innocent the 3. Chap.. 44+ 

In the yea'e 589. is was ſer downe in the Toletan Conncell, Can, 9. 

char Churches cum ſuis Rebus ſhould ad Epiſcopos pertinere. And Cyril 

of Alexandria in his Epiſtle co Domnus, ſaith, that the Dioceſan for 

the time being, may Japoviofar thar is ( ſaith Balſamon ) apr ty x71 

Selpo'ss bjarliueola, that he may confidently and ſecurely be in- 
cruſted with the Church Revenues. And becauſe theBiſhop had this 

pawer over the goods which were conferred upon the Church, ir 

ſcemerh to be a Reafon why hee was ſomrimes preſenr at the laſt Will 

and Teſiament of Benefators in this kinde; for this appeareth by the 

Will which Bertriche made, a Kentiſh Gentleman of Mepham, related 


by 
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by Lambart out of the Antiquities of that place And þa Tyn hyva 
on d2peTTune 1nco Hxm mynrope To polcnex Tee; 
Ano F land zT pealcanham aprcpe by phpapa 6zxe 1n- 
co S. Anonee pop ftlppic paple, hipe hlapops ans hip 
ylopan, 7pa heopa cpibe pe7; And I give ( ſaith the Teſtator) 
10, hides at Streiton to the Minſter at Walkenſtede, And the Land ar 
Falcham afrer Bythwares dayes to S. Andrewes for A Elfrics Soule, 
their Lord and his Elders, fo their will was, &c. And this is ſaid to be 
done on Fep1enexye Eab Fife Þþ+pe hizporan 5 Ovan 
Fpcebirceoper, &c, and Aippicx Ppeor cer on Cnogoxne; 
i. Wirnefle Eadgiue the Lady, & Ode the Archbiſhop, &c. and 4 Elffie 
the Prieſt of Croyden. es 

From this Right which the Dioceſan had. in the diſpenſation of 

Eccleſiaſticall goods, it proceedeth that he was alſo eſpecially con - 
cerned in the Endowmenr of a Church or Monaſterie. For a Monaſte - 
ric, the 17 Can, of the 5. Synod ſaith thus, 'O Ezaouer © x]iga wo - 
vecHetey H wh TA Tegs d mapnopor Bye twnvielw meg oy E- 
Flake, Tus, Grac. Rom. in Epit. $, Can. Twny. Þ.we wovray oc 
But ſee for the Canon as Balſamen and Zonaras have it, and what they 
ſay: Be it a Monaſterie. or otherwiſc a Churchyor Oratorie, Balſamon 
faith dy«22o0y03) 3 K]igar winawy mpommuyey x3! Srttuadcias 
*% ETioudTve,70 dptey.The Founder ſhall be forced ro bring a com- 
pertencie according as the Dioceſan ſhall approve. And how much the 
Biſhop was conſidered in this .maccer, it appeareth by, the 32. Canon 
ef che 4, Councell at Toledo, held under Honorz in the ycare 633. 
Noverint tamen conditores Baſilicarum in rebus quas iiſdem Eccleſius con- 
ferynt, nullam ſe poteſtatem .habere, ſed juxta Canonum inſtituta ſicut 
Ecclefiam ita if dotem tejus ad ordinationem Epjſcopi pertinere. Where 
it js aid, that che Founder muſt know that he. ſhall have nothing to 

_ doe, neither with the Church, nor that which he beſtowerh upon ir, 
bur both ſhall belong ro che Biſhops diſpenſation. And this is alſo cited 
by Gratian in the Decree 10. 9. 1, cap. Noverint, ' 

In the Bracaran Councell,, held in the'yeare 672, Can.'5. itis ſet 
downe, thar the Biſhop may refuſe ro conſecrare avy Church cill he 
be made ſure of a convenable Doration. Meminerit ( ſaith the Canon 
ro. the Biſhop) ut non prius; dedicet Eccleſiam nift ' antea dotem Baſilice 
& obſequium ipſins per, danationem Chartulg confirmatum accipiat, nam 

non 
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nen levis eft iſta temeritas (3c. And before this as much was ſaid in the 
3. Toletan Councell ofthe yeare 582, Can. 19. which alſo was re- 
ported in 888. ina Councell holden at Mentz. C. 4. Multi contra 
Canonum conſtituta , ſic Eceleſias quas adificauerunt poſtulant con- 
ſecrari, ut dotem quam eidem Eccleſis contulerunt cenſeant ad Epiſcopi or 
dinationem non pertinere. Quod ſattum oF in preteritum diſplicet, oF in 
futurum prohibetur: ſed &y omnia ſecundum conftitationem antiquam ad 
Epiſcopi ordinationem (5 poteſtatem pertineant. And in the Councell at 
Cabilon, of rhe ycare 658, Can 14. whereas the complaiut was, Nuod 
Oratoria per villas jam longo tempore conſtrufa, (y facultates ibidem 
collatas ipſe quorum ville ſunt Epiſcopis eontradicant: The farisfation 
was Hoc covenit emendari ita ut duntaxat in poteflate ſunt Epiſcopi. Alſo 
rhe Canon Nullus Abbas (xc of the Councell at Weſtminſter related 
before in the matter of Pariſhes is much to this purpoſe. There we 
cite it qQut ofa MS. Bibioth. Bod, which isa continuation of Marianus 
Scotus. Wee finde ir allo in the Continuation ro Flerent. Wigorn. by 
occaſion whereof, looking betrer inro our Manuſcript Marian, wee 
finde, thar ir agreerh, for rhe moſt parc with this Florence of Worceſter. 
Bur further to argue this diſpenſarive Power in the Diaceſan,he thar is 
willing to obſerve, may finde ſeverall paſſages both of late and elder 
rimes,among the Records of Sarum,a ſight whereof I had by rhe grear 
favour ofmy worthy friend, M. Edward Thorneburgh, one of the 
Canons Refident of chat Church, 

We have ſcene how farre the Dioceſan was concern'd | in the 
EreRjon & Endowmenr ofa Church, or Monaſterie, ir remaineth, rhart 
wee now conſider him, in that which appertaineth to the Filling. 
For a Monaſterie, cerraine It is that none could be admirred, bur by 
rhe Biſhops authoritic. This was derermincd in ſeveralt Synods, we 
note onely the forenamed Councell held at Nice, becauſe there alſo 
rhe reaſon of this is ſe, downe\,let the Reader fee rhe 14. Canon in the 
Larine Tranſlation, ſer forth by Turrian; for rhoſe that are nor ſo ſatisfi - 
ed, we ſhall ſhortly provide the Arabick Texr, if we he nor otherwiſe 
prevented by thoſe char are berter able, or forced to forbeare for want 
of Characters, As the Biſhop was to belook'r after,by thoſe that would 
come into a Religious Houſe, lo allo by rhofe that would goe our, So ir 
ſeemeth by the Law of Alfred. Gip hpa Nunnan op myn- 
Tope «tic alzv? bucan cynnger leape oþþe Birceoper; 
Zerylle hund Tpenti1s fcil; Ifany lead a4 Nunne out of a Mona- 

ſterie 
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fterie withour the Kings leave or the Biſhops, he ſhall pay 120 Shil- 
i9gs. 
Fn the filling of Appropriations, which were made over to the Re- 
ligious Houſes, che Law faith thac che Biſhop had this power: That he 
could binde the Proprietaries ro fer out for the Vicar Incumbent, ſuch 
a Convenable Portion of che Incomes, as the Biſhop in his judgement 
ſhould be pleaſed. to allot. See Alexand.z to the * Biſhep of Worceſter. 
De Preb. (7 dig. C. De Monach. 

And there be,thatare well enough perſwaded that the B. evennow 
alſo ought in this Right co be acknowledged, and the ground is, for 
thatir may be likely to ſtand withour injurie, to the Srarure of 
Diſſolucion For ir ſeemeth by the 27. of HX. 8. c 28, that theſe Lands 
are to he holden in as large and ample mannner, as the Proprietaries 
did then hold rhem, or ought ro have done. And an other Clauſe of 
the ſame Scarure, Dabeth to everp Perſon and Perſons, and 
bodies politique, &c. other than Abbots, 8c, all ſuch right 
title intereſt, 8&c. as they oz any of them hath, ought, oz 
might have.bad, 8&c. Bur che conſideration of this, I reſtore to him 
from whom I had ir- The late learned Civilian in the Poore Vicars Plea, 
where the Reader who defirerch more 'of ir, may be further ſatisfied. 

Now ir 15 to bee obſerved,how farre forrh the Patron was to depend 
vpon che Biſhop, for rhe filling of any orher Church or O-atocie. Moſt 
proper t6.this purpoſe is the Emperours Novell, which was decreed 
licle leſſe then eleven hundred years paſt,abour the larter end of the 5. 

Centurie :'E3 Tis duxTiezoy Grov xg raoxeudar x; Prrnfleiln oy as 
XAyemtts mrgoCanett i awT0; i Gt are KANpPevownt Ta, Sowdvar av - 
TG Tis KAnerkols Yopnyneuon x; dEius 004d TET1, T5 0 Vorud@ ItvTes; 
vgonviig) ae; ox 105 my 174y my Ta, ws dvaticg ws dva.- 
Mp xeaUoumy or Qelorxgvoves yeiporornivar,mvinal mm 6 oh TEray 
ferbrer@ i1910Kenr © ous dy vorone nahantlova; TpoBanrnyd a: gpor - 
nero. Toy Nee. pxy AitTet.m.thar is, If any man ſhal cre an O- 
ratory, & his defire he to preſent a Clerk chereunro,by himfelfe or his 
heires: if they furniſh che Clerke with a Compertencic , and nominate 
C to the Biſhop) ſuch as are worthy, they may be ordain'd: But if 
thoſe who are intimated by chem, be rejzefed by the Canons, as un- 
worthy of the Miniſtrie, then ler ir be the carc of che moſt Reverenr 
Dioceſan. of the place, ro preſent ſuch as in his diſcretion he ſhall 


conceive better of. Thar we may the more certainly know, what the 
Emperours 
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» 2 w 1 


a i ood ekent wn Core ere Ao 3 DA. 266... CO. Bo. 


Do nr F _—— 


and Fccleſiafticall Law, 283 


Emperours minde is, ic muſt be conſidered out of Panormitan, what is 
the meaning and originall of che Patrous Right,which by the Canon is 
called Tus Patronatus, and by the Gommon Law Advouſon; The 


Abbot our of the Law faith, that this is Tas honorificum, oneroſum oF 
utile alicui eompetens in Eccleſia, pro eo quod Dioceſant conſenſu Eccleſtam 
fundavit, conſtruxit. vel dotavit, ipſe, vel is a quo caxſam habuit, Abb.in 
Rubric, He therefbre that founded a Church. ( thar is, fandum dedit, 
pave a piece of ground ) De Tur. Pat. C. Nobis. Heallo that built a 
Church upon it 16,9. 7, c. Monaftertum. Or laſtly, he that endowed 
the Church built. C. Pie Mentis ibid. was thenceforth qualified with 
this Right of Patronage. Bur all rhis while itis eſpccially co be noted, 
that all this was done Corſenſu Dizceſani, which ſcemeth to have 
been ſo requiſite by that of Clement.C. Nobis.De Tur. Patron. Si quis Ec 
cleſiam cum aſſenſu Dieceſani conflruxit,ex Tus Patronatus acquirit, that 
if ex eo ſhould be refer'd to aſſenſu,nothing maks a Patron bur the wil 
of the Dioceſan. And ir is ro bee underſtood, that when a man diſ- 
pendeth of his remporall eſtate rowards the Founding, EreRing, or 
Endowing ofa Church, whatſoever ſhall be ſo conferred, after con 
ſecration, is aRivally delivered up ,and made over to God himlelfe: 
therefore ir muſt neds bee,that from henceforth theſe things cannor 
properly belong either to rhe Biſhop or the Patron: for the Emperour 
fairh, Qus4 Divin! juris eſt, id null eft in bony. Inſtit, de Rerum 
Diviſione. Nullius. Only the diſpenſarion of thoſe things muſt be 
referr'd ro Men: And to that purpoſe, who ofall men could be more 
fir then the Biſhop ? Tt ſeemerh therefore, thar rhe righr of Preſenta.. 
rion may be originally in rhe Dioceſan, and wee ſhall finde it hath 
beene ſo, by a cerraine paſſage, recorded in the life of Biſhop Vlrick. 

where the Author ſaich. That when any would build a Church in his 

Terricorie, the Biſhop freely conſenred borh ro the Erefion and Con« 

ſecration: Si confeſtim ille conſecrate Eccleſia legitimam dotem in 

terris oy mancipiis in manum ejus celſitudinis dare non differrer, oyc. 

which is anſwerable ro what was before ſaid concerning the 

dowrie of a Church. Ic followeth in the Author. Conſecrati- 

oneque perata doteque contradita comprobato tlic Presbytera 

altaris Precurationem commendauvit , & Eccleſis Advicatio. 

ne firmiter legitims heredi panno 1mpoſito commendavit: that 

rhe Conſecration being ended , and rhe Endowment delive- 

red up, the care of the Altar was commited to the Prieſt al- 

; lowed, 
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lowed, and the Advouſon firmely conveighed to the !awfull heire, hy 
the putting on of a Robe. Author vite Vdalrici, C.7.p.52. edit, Auguſt. 
Vindel. 1595. 

_ Ir is now time to confider how farre forth the Biſhop departed 
with this Right to the Lay Patron, and for what cauſes. Wee have 
aid, that the Biſhops Right was nor to the things themſelves, which 
being once appropriated to God, could be only his, but to the diſ- 
pention of them, according to which it was neceſlaric, that the 
Biſhop ſhould diſpoſe of the preſentation, and fill the places with ſuch 
Incumbents, as might enjoy them in Gods Right, and execute their 
fun&ion anſwerably roche Founders good purpoſe, This Ac of the 
Biſhops being { as by them ic was accounted) more a matter of Care 
then Power, was uſually underſtood by the moderate expreſsions of 
Nominare, Preſentare, er Commendare, ſtill ſaving the Right co God, 
and to themielves only ſuch a conſcientious diſpoſicion therof;as might 
-redound to his greater glorie: This power the Biſhops transferred ro 
the Lay Patron, yet ſo as it ſhould be neceſſarie for the Patron to have 
recourſe to the Biſhop, that hee might qualific his Clerke for the 
ReRorie by ordination, and that it ſhould be lawſull-for che Biſhop to 
deveſt the Patron of this Right according as hee ſhould be moved by 
ſuch cauſes as were found ro be- of a conſiderable importance: fo ir 
ſcemeth by the Law where the Patrons Right is ſaid to be (uch a 
power in qua eos Eccleſia huc uſque ſuſtinuit. De jur. Patron. C. Quon- 
tam The reaſon that moved the Dioceſan to let che Parron ſhare with 
him in this prerogative, was for the Patrons encouragement, for ſo it 
muſt be conceived of this right, that it was an honorable priviledge; 8& 
therfore the Abbot in his definition did well to call ir js bonoreficum. 
This reaſon, in reſpe& of the Patron, rooke place, becauſe of the great 
need which then was of choſe, which were able, and would be will- 
ing toere or endow a Church, for as much as all places ar their be- 
ginnings were ever unfurniſhe, for we ſhall finde in ſome that they had 
no Churches ar all, bor inſtead ofa Church they were contenc to ſay 
prayers under a Croſſe in the open field: & this is reported of our 
own Anceſtors in the Peregrination of W:libald. Sic mos eft Saxonice 
gentis quod in nonnullis nobilium,bonorumque hominum prediis, non Eccle- 
fiam, ſed ſane Cracis ſignum Domino dicatum cum magno honore almum 
in alto ereftum ad commndam diurne orationis ſedulitatem ſolent habere: 
Hodeperic Hieroſolym. Wilibald. Extat ad Caniſium . Tom. 4. Antiq. Le. 


part.2. pag. 485 Edit. Ingolſt, 15603. In other places there might 
| perhaps 
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perhaps be Churches, bur ſometimes they were no berter then thoſe 
which are fpoken of by Aſſer B.of Shireburne 18 the life of K. Alured, 
Churches, of ſo poore and meane a ſtrufure, that when the Candles 
were ſer before rhe Reliques they were ofrentimes blowne out by the 
wind which got in, not only per oftia Eccleſtarum,but alſo per frequene 
res parietum rimulgs, as the Author there hath ſaid, inſfomuch that the 
ingenious Prince was putrto the pradtiſe of his dextericie, and by 
occaſion of this Lanternam ex ligns (gy bovmis cornibus pulcherims 
conſtruere imperavit: by an apt compoſure of rhin hornes in wood, hee 
taught us the myſterie of makiag a Lanrherne. | 

Theſe exigencies were the cauſes, which mov'd the Biſhops to give 
all encouragement to the Patron, and admit him inco the hanorable 
imployment of Filling the Churches, but ſo as upon occaſion given, 
he might reſume-rhis right to himſelfe, which upon the abuſe there» 
of hath accordingly followed. 6 

That the Laitie could never yet abide the Clergie, is noted in the 
Law for an old ſaying. De immunit. Eccl. C. Clericis.lab, 6 and Baſil 
rhe Emperour in the 8.5ynod could ſay of the Lay people of his times: 
Aden multos malitia in inſaniam accendit, .(yc. ut quod pedes fint mi- 
nime cogitantes legem ponere velint ocults: that malignitie had fo ſet on 
fire the madneſſe of ſome, that forgetting themlelves ro be the feere, 
they would needs teach their eyes to ſee. Bur we are more happy,and 
need not make this our owne complaint, being no other wile rroubicd, 
chen with a very learned and moſt religions Laitie, But how the Lay 
Patrcns heretofore behaved themſclves in che matter in hand, we ſhalf 
ſee. ( Thovgh I mention only the Lay, yer 1 excuic not the Clergie 
Patrons otherwiſe then thus, that they were bur few, and nor ſo 
likely ro wrong the Church in regard of their proper intereſt.) 

The Patrons abufed rheir libertie many wayes : if we conſult with 
the ſeverall Councels which have provided againſt this we ſhall find 
them ſometimes preſenting illicerare and unworthy men, Prieſts of 
the loweſt of the people: men rhat can thinke ſo meanly of che 
Miniſtery,as to make ſuit to come into the Prieſts office for a piece of 
bread. 1. Sam.2. This is noted in the Councell at Colen. An. 1536. 
where they are ſaid ro preſent their owne founes, and kindred citre 
ullum deleFum aut diſcrimen ſcientis morum ac etatis. There allo it is 
complained that there were ſome, qui admotis nomen tantum relinguunt: 
that promoted the Incumbent only ro a bare name, reſerving the 


revenue to themſelves,auſu quodam ſacrilega,as they are there cenſured 
by. 
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by the Councell, and ſome were ſo exorbirant in this kinde that they 
would preſent their young boys and children, as if by the ſaine law of 
Nature, they could beger Prieſts and mien. Concil, Palent. Conſt. 14, 
This is lirle berrer then chat of Micha, the man of mount Ephraim; 
qui ipſe ſibi fecit ſacrificulum. though this mighr be well endured thar 
the Sonne ſhould make the Prieft, When the Mother & the Founder 
had made the Gods. Bur this was done too, when there was no King 
in Iſrael and evcry man did that which was right in his own eyes. 717A 
v9B7 #7 5MUVTI7 NIDONT VT otherwiſe ſo a bominable an a& 
could never have paſsed as the ſon of Gerſom hath obſerved upon the 
lace. 
F The Covuncell of Saltzburgh, undet Martin the 5. telleth us of cer- 
raine Patrons that uſed ro compound with the Incumbent for a 
Moyetie of the profits, and this in the Garman Councell under Con_ 
rade is ſtyled vulnis cancroſutn et ſumoniacum. And (ce to this purpoſe 
the Councel of Wormey in 886. (F Vt Presbyteri. Others nor contented 
with a part of the obventions made, the hargzin ro have halfe: for in 
the ſecond Bracaran Councell. C.6. we finde ſome that builr rheir 
Churches, non pro devorione fidei, ſed pro queſts cupiditate : not far 
devotion, bur filthy lucre; that they might ſhare alike with che Incum- 
bent in the offerings of the Church. ER 
Sometimes it fell our, that the ſame Church. had ſeverall Patrons, 
and theſe in the vacancie, for-rhe moſt pare, diſagreed: about the Pre 
ſenree, and this was 8 great inconvenience, for in the interim during 
their diſcord the Biſhop was to rake away the Raliques and ſcale up 
the Church. Some Patrons for their Preſentations expected ro be 
gratified with gifts and largeſſes and the like: and againſt rhis it was 
provided in the Nanneien Councell. C. 16, And rhe Councell ac Arles 
under Charles the great expreſly forbidderh rhe Lay Patron, munera 
exigere a Prebyt.propter commendationem Eccleſie Sec alſo the Capitul. 
Addit. 3. C 63. (4 30 of the Councell of Mentz And it was the com- 
plaint of the Palentine Councell, thar the Patrons Sons and nephewes 
were wont to exa& great dinners of the ReCctors, as if chey would 
feed upon the Incumbent , and eate our their preſentation. And of 
theſe things ( ſay the Fathers of that Synod )Relatione certa didicimus: 
we are credibly informed. Conſc. Pal. a. 1322Conſtit. 14. We find alſo 
that the Patron, ſomtimes for his own profit in che, vacancy, would 
reſerve the Preſentation during his pleaſure. Therefore it was decreed, 


by thelaw of Laps, that all Parrons ſhould preſent after a certain ow 
cf 
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ſet downe: where we are to note,that the Canons allowed the Clergy 
Patron 6. Moneths libertie, & the Lay Patron bur 4. And though this 
would not be received by the Common Law, yer what needed the 
Student to tell the Doctour that hee law no reaſon why a 


Clerke ſhould haue moze reſpect than a Lay-man, hut rather 
the contrarie.C 31. whereas it is one of the greateſt puniſhments 


that a Church man can have to be degraded from his Minifterie, & 
turned intoa lay-man, But to go on, Some there were among the 
Patrons that had ſo litle conſcience, as to preſent their Clerke for his 
mony: this is ſharpely reprehended in the Councell at Tours.c. 15.An. 
813. where allo it is [aid to be vitium late diffuſum:a corruption ſpread 
farre and wide. Some other there were ſo wretchleſle as to rob the 
Church, after che ReRors deceaſe, of her dowrie: rebus mobilibus, (F 
mterdum immobilibus: as it js noted ofthemin the Councell as 
$1lizburge, where is called deteſtabilis corruptela. C. Nonnulli Ggc. And 
C. Ad extirpand. It ſeemeth alſo by the Councell at Meaulx. rhat the 
Prieſts were ſometimes employed by their Patrons,ſeculari negotiatione 
eo villicatione turpi, in ſecular negotiations, and the meaner offices of 
husbandrie. The Prieſts indeed are called Paſtours by the great Shep- 
heard of Iſrael, bur this muſt nor be miſtaken, for when it is ſaid thar 
the Miniſter muſt atrend his flocke, the meaning is not that he ſhould 
keepe ſheepe, Theſe and many more were the Patrons enormities 
into which hee thar liſteth further ro enquire ſhall be ſooner weary 
of finding than of ſecking them. We have reſerved for the laſt place 
that which of all other is moſt horrible,T'was enough to dehaſethe 
Tncumbent, and deſpoyle the Church but horrendum eft dtcere, ſaith the 
3. Lateran Councell C.45. quod in necem Prelatorum prorumpere non 
formidant: *ris a horrour to report it, char nothing would content the 
Parcrons bur the life and blood of the Prelates, &c- | 
Upon the riſing of rheſe inſufferable exorbirances, the Biſhops 
called for their right againe, but the redreſſe was not made all at once; 
nor ſo ſoone in one place as another, ro which varietie diligent h-ed 
muſt be given in reading the Councelles to rhis purpoſe, The moſt 
norable reformation was attempted in-rhc 3. Lateran Conncell, where 
the authoritie, and conſent of che Biſhop is ſtrongly reinforced. Nos 
enim, cum Laici non poſſunt niſi jus quod habent in altos transferre, 
hujuſmodi conceſſiones viribus carere decernimus, (7 penitus irritas eſſe, 


Exc, So Luctus in the Canon of the Princed Copp1c: bur in HS. Bb}, 
Fe ” ; Bd, 
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| Bod they are the words of Alexand. the 3, to the Abbots, Priors &c. 
{ and the whole Clergic of Zorke Dioccſſe. This decree was accepted 
and ratified here at home, as appeareth by the Synod holden in the 


i year 1200. where every man is _expreſ]y forbidden ex tenore Concilit 


Lateranenſ:s, Decimas vel alia Eccleſiaftica beneficia ſine Epiſcopali au 
thoritate de mann Latci accipere : according to the renor of 
the Lateran Councel, to receive any Tyches or Ecclefiaſticall livings 
from a Lay-mans hand, otherwiſe than by Epiſcopall authoririe. 


arrogateth this right unto himſelfe, as a Prero- 
gative of the Apoſtolike See, to grant theſe privil- 
edges to Religious orders, to take and receive 
Benefices at Lay mens hands, by the mediation of 
the Dioceſan , whoſe office it was to be a meane 
betweene the Religious houſe and the Incumbent, 
for in indifferent rate , that neither of them ſhould 
preſſe too much the one upon the other:and there- 
fore in the beginning, the vſuall rate that they ſet 
downe betweene the beneficed man, and the Re- 
ligious perſon was the one halfe of the Bznefice; for 
that it was not thought that the Pope would 
charge a Church above that rate. Burt after by the 
covetouſneſſe of Monkes and Friers themſelves, 
and the remiſnefſe of Biſhops who had the manag- 
Ing of (his balinefſe under the Apoſtolique Sce, - 
Incumbents part came to ſo (ma! a portion, that 
Vrban the fifth, by Othobon his Legate here in 
England, in the yeare of Salvation 1 262.was fainc 
to make a Lepantine, whereby he forbad all Biſh- 
ops ofthis Land to appropriate any more Chu- 
rches, to any Monaſterie, or other religious hou- 
ſes, but in caſes onely,where the perſons, or places 
to whom they were appropriated were fo poore, 
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as that otherwiſe they were not able to fuftaine 
themſelves; or that the cauſe were ſo juſt, that it 
might be taken rather to be a worke of charitie, 
than any inforcement againſt Law; and that beſide _ 
with this proviſo; as that if the new proprietaries 
within ſ1xe moneths next after,ſhould not ſet out a 
competent portion. for the Miniſter, of the truits of 

the Bencfice, themſelves ſhould affigne out a 
ſufficience thereout, according to the quantity 
thereof: which conſtitution, becauſe it tooke not 
the cff:& that was hoped,there were two Statutes 
made, the one by Richard the ſecond,the other by 

his ſucceſſor. Heyry the fourth, both for the con= 
yenable 'indowment . of the Vicar, there to doe 
divine ſervic, and informe the people and to keepe 
hoſpitalitic among them. ba diahs 6 | 
Albeit moſt of-chcſe Appropriations were prin- 
cipally in Monkes and \,Fryers,.and ſuch other 

Religious perſons, yet were not. Biſhops Sces. and 

Cathedrall Churches altogether free . from thern, 

as | have before ſhewed in the Cathedrall Church 

of Saliſburie.to whom Henry the'firſt appropriated 
neere twentie Churches in one, day: and the Sce 
of Wincheſter, which hath _ had. two benefices 
anciently annexcd to the Biſhops table; the Parſo- 
nage of Eaſtmeane, and the Parſonage of Hamble- 
den. Neither doll doubr, bur. the like was done in 
other Biſhops Secs, and orher Cathedrall Church- 
cs if | had as good inſtraftion to, report of them, 
as [ have had information to ſpeake of theſe. 

. And fo farre as; concering the firit effe& of Pri- 


viledges, whereby ſundry fat Benefices: have been 
1” Fl injuriouſly 
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injuriouſly drawne from their owne Churches, 
and unnaturally appropriated to Monkeries and 
Frieries, 8& other ſecular, & religious places; which 
as I have ſaid, hath bin partly the a& of Lay men, 
& partly of Ecclcſiaſticall men. 


_ SECT. 5. 


Exemptions from Tythes brought in by Pope Paſchal, 
favour towards all ſorts of religious men, and 
how they haye beene reſtrained by Pope Adrian. * 


al | Ow falloweth the ſecond  effe& hereof: and 
ad bes 0 Pl, L VN that is, the exemption of theſe Religious 
in vert, 1, Mens poſſceffions from payment of Tythes which is 
borum de a priviledge of the Pope alone: for Monkes ancient=- 
Decim, fy paid Tythes' of their land, before theſe priviled- 
ges, as other Lay-men did. But Paſcal; the ſecond, 
caſting a more otrible afpe -towards Monkes, 
and other Religiohs men than any of his Predeceſ- 
ſours before time had done,” did order together 
with the ConnceJl-of Ments, That neither Monkes, 
nor other Religioys perſons, -or -any other thar 
lived in common; ſhould pay Tythes of their own 
labours: Which immunitic in procefle of time, 
od. in dj. Pope Adrim recalled, fo farre as it concerned the 
Ha gleſ, Felt of the Refigious perſons, and limitedit to the 
Cyſtertians, Hoſpitallers, Templers,and thoſe which. 
were of the order'of S. Fohbns in Feruſalem, leaving. 
onely to the reſt' freedome from-paying T ythes'o 
lands newly broken up, and Jaboured wich their 
owne . hangs, -and of their garden,” and of _ 
| cattc 
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cattell. In which ftate the matter flood untill 
Innxent the thirds dayes, who although hee were 
in no other point of better mould than the reſt of 
the Popes were; ye was he in this more pittifull 
towards poore Incumbents of Parifh Churches, 
than any of his predzceſſours had bin; who ſeeing 
hereby the inconveniences of beggery and ignor- 
ance that grew upon ſundry of the  Parochian 
Priefts, by meanes of theſe Priviledges, ordered in 
the ſecond Lateran Councell, hofden in the yeare 
of grace 1120. that. for ſuch lands as any of the ſaid Co” 
foure Priviiedged orders, ſhould acquire, and pet ye decims. 
after theſaid generall Councell, they ſhould pay 
Tythes, or compound for them as other yen did, 

ea though they labonred them with their owne 
ena or manured them at their: owne charges 
Which confideration alſo moved Henery 4.King of 4,...z7 4, 
this Realme, to provide by Statute, firft, thar ſuch <c. 4. 
of the ordec of Cyſtertians, ar had purchaſed Buls. 
to be diſcharged of Tythes ſhould be reduced into 
that ſtare, as they were before: Then, that no per- An.7,. 4: 
ſon Religious,or Secular, by colour of any Bulls, ca. 6. 
containing any priviledges, to bediſcharged of 
Diſines pertaining to any Pariſh Church,nor put in 
execution, or ſhould purchaſe the like in time to 
come. Wherby it is very probable: that few of 
thoſe lands which are now challenged to be free of 31.Hen, 8+ 
Tythes by the Starute of ther. of Hex. $. are £3: 
fre: of Tyches indeed : for that they are no other- 
wiſe freed by that Statute, than that they were 
firſt freed in the Religious mzns hands; fo ehar if 
they were never freed in their bands, they remaine 
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ftill charged with Tyrhes. But betweene this in- 
terruption of not paying of «-Tythes, wrought by 
Inn:cent, in the ſecond Lateran Conncell, and the 
diffolution of Monafteries, cffe&cd by Henry the 
yiij are three: hundred and thirty yearecs and be- 
tweene the fore ſaid Satute, made in the ſeventh 
yeare of Henry the fourth,and the ſubverſion of the 
Monafteries, | brought to paſſe by Heary the eight, 
as hath becne before remembred, arc one hundred 
and thirty - yeares. In which long diftance of time 
the one from the other, it is not to bee doubted, 
but many of thoſe Religious Houſes were built and 
indowed, which 'by no poſsible meanes could bee 
partakers of thoſe priviledges which were abolith- 
ed before the time of their erc&ion: neither was 
there any reviving or renewing of theſe priviledges 
by any Pope-of Rowe, or Prince in this Realme, 
after they were thus firſt repealed by the Pope and 
Prince aforeſaid, for ought that | haveread, or 
heard to the contrarie. 

So that if this matter were well underſtood, and 
the ages and orders of thoſe Religions perſons, 
from whom the clayme is made, were rightly 
conceived, it would give great light unto the 
Judges, to diſcerne what lands were exempted 
from the payment of Tyches, and what nor; for 

now many are pretended to bee exempted from 
Tythes, which never were of any of thoſe foure 

Orders, and if they were, yet were they not before 

the time of the interruption, but fince, 
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SECT. 6. 


That reall compoſitions for Tythes, are the deviſe of 
Ecclefiaſfticall Lawyers, and are to be tried by the 
Ecclefiaſticall Courts. | | 


Nd fo farre as concerning the ſecond effe& 

of theſe Priviledges. Now it followeth thar I 
ſpeake a word or two of Compoſitions, which arc 
agreements betweene perſons litigant, whereby 
either partic may know their owne right, and not 
ſtrive againe about doubtfull matters. As good 
Lawes have growne out of ill manners, ſo Com- 
policions have riſen out of quarrels, cauſed by 
priviledges, and other like cxemption for matcer 
of Tythce: wereof, although there bee no ſpeciall 
Treatiſe in the Law, as there is of the reſt, yer they 
are (fo often mentioned by the Decretals themſelves 
r | as thatit is not to bee doubted, but that they are 
part of the Eccleſiaſticall Law, as well as the reſt 
d | arc, and thar they arc the deviſe of the Ecclefiafti- 
s, | call Lawyers, and not the conceit of the Common 
y | Lawyers, the forme and fiile of them doth well 
e | ſhew, which favoureth wholly the manner and 
d | phraſe of writing of the Eccleliaſticall men, and, 
C hath no touch of the Common Law at all. And if 
n | thedeviſc bee the Eccleliaſticall mens,as all Biſhops 
c | Regiſters cvery where doe ſhew , which arc full of 
ec | theſe compolitions, why ſhould nor alſo the rriall 
be theirs, that every cauſe might have his ending, 
where it Jhath his beginning? Eorum enam eſt legem, 
interpretari, quoran ejt condere, 
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SECT. 7. 


That the curiofitie of School-men,in their diſtinious 
pon Tythes, have helped forward Appropriations 
and Exemptions from Tythes. The Opinion ex 
amined, as concerning the ©uotitie of Tythes, 
whether it be Morall, Ceremoniall, or Fudiciall, 


A Nd theſe are thoſe greevances of the Church, 
which I ſaid the School-mens curioſfitie in 
their diftinAions, either invented,or gave ſtrength 
unto them after they were invented; but invent 
them all, I thinke, they did not, for that theſe As 
of Appropriations of benefices were ſome what 
more ancient then the School-men themſelves are: 
but the reſt of the Priviledeges , they either came 
into the world with them, or enſued anon after 
them, ſo that may well ſay, they mnch ſtreng- 
thened this iniquitic. For when that every man 
underſtood. by their Dofrine the quotitie of 
Tythes,or the tenth part thercof was not preciſcly 
by Gods Law ( fince the light of the Goſpel ſprang 
out as the day light unto the Chriftians, who be- 
fore fate in darkenefſe,and in the ſhadow of death) 
but that it was by the inſtitution of the Church 
only;;then began they freely to ſpoyle the Church 
of her due Tythes, and to give away that to one 
Church, that was due to an other. And the reaſon 
that perſwadeth the School-men to this, was that 
after much adoe, dividing the whole Law of Moſes 
into three parts, the Morall ,- the Judiciall, and the 

| | Cercmoni- 
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Ceremoniall; they did conclude, that there were 

three parts likewiſe in the Tythe, the one Morall, 
which was a necefſarie maintenance for the Min- 
iſter, and therefore was naturall and perpetuall: the 
other Judiciall, which was the number of ten, fir, 
as they taught, for that people onely, and there- 
fore was poſitive and remotive: the laft Ceremoni- 
all, and that was the myſterie contained in this 
Quotitie, or number of Ten, which being but a 


| ſhadow onely, was aboliſhed with the Law it ſelfe: 


whereby they did inferre the preciſe number of 
Ten being taken away, by reaſon of the Ceremonie 
it ſelfe, a competencic now onely doth remaine for 
the Miniſter out of the Tythes: which opinion 
hath beene well confuted of late, by a very Tearn- 

ed man, as his Treatiſe thereof doth well ſhew; 

but 1 feare with lefſe ſucceſſe, than the truth of 
the canſe doth deſerve, for thisisa point that 

toucheth many mens private benefite,and therefore 

{hall have no more favour than it needs muſt. 
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But the deviſe whereon the Schocl-men did 7hom. is 
þuild this Ceremonie is this, that as all Digits un- 4#0dliber | 
der ten are unperfe&t, and doe tend to ten as to P4''- 3: art 


their perfe&nefſe; ſo all men , fave Chriſt alone, are **7 


unperfe& , and have necd of Chriſts righteouſneſſe 
to make them perfe&; Which Abraham well know- 
ing, paid Tythes ro Melchiſedech , who was the 
figure of Chriſt, as therein acknowledging, thac 
himſelfe and all mankinde, who were repreſented 
by the other nine Digits were unperfe& by reaſon 
of Originall Sin dwelling in them, and therefore 


had art. 1. 
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Idem part, 
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had need to' bee perfe&ted by Chrift, who was 
figured by the tenth number. 

All which that we may grant to be true be- 
tweene Chriſt and all mankinde,as it is truc indeed, 
and that ten is the perte&inn of the other num- 
bers under ten, for that all che reſt of the Digits, 
when they come to ten, returne back againe to 


ten, and are multiplied by the coupling of them» | 


ſelves with ten: yet, where is this proportion be- 
tween Chrift and ten in the Scripture, that ſhould 
make this Ceremonie? which if it cannot be found 
any where, nor any conſent of the primitive 
Church ſhewed for it,as I thinke it cannot be, then 
may it with as good authoritic be reje&cd as it is 
reccived. For albcit Thomas Aquinas himſelfe was 
tearmed a Scraphicall Do&or, that is, ſuch a one 
as hada (enſc in the underftanding of the holy 
Scripture above all others of his age, and that he 
did much profit the ſtudie of Divinity, with his 
wittic diſtinAions: yet is not his authoritic ſuch, 
that it maſt prevaile in caſes of Divinitie, without 
the authoritie of the Scripture, and the conſent of 
the ancient Fathers of the primitive Church, in- 
terpreting this pecce of Scripture in that ſenſe as he 
doth, which would make a (weet harmony if ic 
might be had. 

And therefore as to my poore ſenſe, better ſaid 
a learned man of our time to this point, writing 
upon the Sabbath day in the ſecond of Gemeſis. 
which may be alſo proportionably underſtood of 
the tenth, tor that they were both before the Law 
in their very number, and were but repeatcd by 

Moſes 
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Moſes under the Law, becauſe they had beene 
approved by God before the Law in the ſelfeſame 
numbers: and that which hee ſaith of the Sabbath 
is this, that albeit it hath a Ceremoniall deſigna- 
tion of the day, that is, that it doth figureunto 
vs our perpetuall reſt, which we ſhall have in 
heaven, afrer that there is a new heaven and a new 


| carth, yet there is therein two parts, the one natur- 


all, the other poſitive, as that God ſhould havea 
ſeventh day of worſhip, this is Naturall, and there- 
fore doth remaine, becauſe it is perpetnall; but 
that this ſeventh day of the Lords worſhip ſhould 
bee the ſeventh aſter the Creation of the world, 
this was poſitive,and therefore was changed by the 
Apoſtles and blefſed men of the primitive Church, 
into the ſeventh day after the Reſurre&ion of our 
Saviour Feſus Chriſt: which, as itis verified by 
him in the Sabbath, ſo may it bein like ſort yvou- 
ched by, like reaſon in the tenth, wherein alſo by 
like ſemblance there are two parts,the one naturall, 
the other poſitive. The naturall is this: that God 
out of all the fruits of the earth, the increaſe of 
cattell that are worthy of him, and fit for mans 
uſe, ſhould have a tenth, both in the acknow- 
ledgement of his univerſall government over us, 
and alſo for the proviſion of his miniſters, and 
therefore this remaineth: & in that ſence immedi. 
ately after the diſolution of the Jews policie, rhe 
good Chriſtians of the Primitive Church, as ſoone 
as they could get any outward forme of a Church, 
& peace from perſecution received it in very quo- 
titie, as a thing no leſle belonging to their Miniſtess, 

| than 
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than it did appertaine to the Priefts, & Levites of 
the Law: But that the Lord annexed theſe Tythes 
by Moſes to the Prieſts & Levites for their mainte- 
nance, during the time of the diſpenſing of the 
myfteries under the Law , this is poſitive, and 


therefore changed by the good Chriftians in the - 


Primitive Church, from the Jewes Ecclefiaftiques 
to the Chriſtian Ecclefiaſtiques. 

Neither canit be thought that this number 
came from the Judiciall part of the Law, as a fit 
proportion to maintain one Tribe , out of the 
revenues of the other cleven Tribes : for that this 
namber, or quotitie, was revealed to bs Gods 
long before the Law, and before there were an 
(ach diviſion of Tribes among the people of Iſrae!l; 
which then were not, but were parted afterward 
by Moſes into families according to the number of 
the twelve ſonnes of Facob. And therefore it is not 
to be preſumed, that the Law which came long 
after, imprinted a forme upon that. which was ſo 
long in beeing before there was any Law or Cere- 
mony. But as the Apoſtles, or prime Chriſtians, 
when as they did firſt change the day of the Sab- 
bath by divine inſpiration, or otherwiſe, from the 
day of the Creation, to the day of the Reſurre&i- 
on, durſt not fubſtitute any other day into the 
place of the firſt day, than a feaventh; for that the 
| Lord had revealed his pleaſure in many places of 
the Scripture as concerning that number, for his 
day of worſhip, ſo that no other day could be 
appointed for his day of worſhip thana ſeaventh: 
So neither dnrſt the good Chriſtians of the 
Primitive 
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primitive Church (moved no doubt with no other 
inſtin& then the other were, when they tranſlated 
this proviſion of Tythes for their miniftery from 
the Jewiſh Church unto their owne Charch ) 
change the number of ten into another number 


{| befides, more or lefſe: For that God had no lefle 


manifeſted his will in ſundry parts of the Scrip- 
ture, as concerning this number, to be a number 
for the maintenance of his miniftrie, than he had 
declared his pleaſure as concerning that other 
number to be a day for his honour, challenging ic 
every where in the Scriprure, in the very quotitie 
for his owne right, and counting it robberie if it 
were at any time with-holden from him, And 
therforc it may be well thought, the School-men 
herein did great wrong to the Church, who by 
their quaint diſtinions brought this certainty in- 
to an uncertainty, which is no where to be found 
in Scripture. Which I am more bold' to ſpeake, 
for, that I ſec ſome have trod this path before mee, 
and ſhewed by good demonſtration, that the rarn- 
ing of this quotitie into a competencie is a thing 
nothing warrantable by the word cf God, but thar 
the quotitic ought ſtil] to ſtand as a perperuall 
right due to God andhis Church, Bur hercof 


hicherto. 


CHAP. V. 
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CHAP. V. 
SECT. £. 


' That a Biſhop being Lord of a manor , and prime 


Founder of a Benefice, could not in the firſt eretti- | 


04 thereof by bis own Capacity, retaine any Tythes 

in his band, and paſſe the ſame after in Lay fee ty 
© bis Tenant, and ſo give cauſe to bis Tenants of 

preſcriptions againit the Parſon, | 


A Nd ſo having paſſed over this whole provi- 
ſo of Law, Statute, Priviledge, Preſcription, 
and Compoſition, I might well leave the turning 
of this flone any more, but that yet there cotbias 
cth one Prohibition of preſcription to be handled, 
which in my fancy is worſe then. all the reſt, for 
that it draweth away from the Parochian Church 
her maintenance, and cransferreth it upon Lay: and 
that which is worſe, it makes Biſhops to be inftru- 
ments hereof, who are to be Patrons and defen- 


ders of Churches, and not pillers or powlers' of | 


the ſame, ;And yet the authors thercof do imbrace 
it, and kifle it as a golden birth, or as if that Funo 
her ſelfe had been preſent at the Nativity thereof. 
And the deviſe is this. 

A Biſhop being owner of a Mannor yet not di- 
vided into Tenancies , not having any Parionage 
ere&ed upon it, ordaineth the one, and divideth 
out the other : here the Biſhop being ſciſed in the 


whole Manor before the (aid diviſion , becauſe he 
1s 
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is a Clergy man, is ſuppoſed to be in poſſeſſion as 
well of the Tythes, as of the Manor it (elfe, and 
therefore afcer creating a Parſonage, and dividing 
ont his Tenancies, may retaine and keep to him- 
ſelfe , and his aid Tenants, ſo much of the ſaid 
Manor diſcharged of Tythes as him lifteth , and 
aſſigne over the reſt for the maintenance of the Mi- 


' nifter , and that his Tenants after may challenge 


exemption from Tythe, as the Biſhop did , for 
that they were exempted by his capacity while 
they were in his own hand. 

Neither of which is ſo by Law; for infomuch 
as a Biſhop is an owner of a Mannor, and is a 
prime founder of a Benefice, he hath no more 
right to the Tythe thereof than a meer Lay Pa- 
tron hath, who for his zcale to the Church, and 
to incourage others to be like affe&ed to Gods 
ys as himſelfc is, may have fome ſmall penſi- 
on aſſigned him and his for ever by the Biſhop out 
of the ſame benefice, in acknowledgement of the 
ere&ing, founding, or endowing thereof: but for 
any portion of Tythes to him or his, hc could ne- 
ver retaine any, nor can to this day , neither yet 


| can the Biſhop himſelf, unlefſe perhaps hee will be 


like to Ananias and Saphira, which held part of 
the price of their ground from the rn 
were worthily puniſhed for the ſame, And as they 


cannot dctainc it themſclyes , being ſpirituall men, Ca. quan 
ſo much lcfſe can they paſſe ic over to any Lay vis de 
man, for that Lay veople neither by Gods Law, 4*cimic. & 


I ibt Abnum. 


neither by Canons and Decrees of the Church, 
were ever capable of them : yea, it was ſo farre © 
off 
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off, that ever any Biſhops durſt infeoffe any Lay; 
man in Tythe; that whoſoever did it , was to be 
depoſed and excommunicated untill ſuch time as 
he reſtored the ſame to the Church againe. And 
to ſay the trath, Tythes were never at any time in 
Biſhops as in Fee, but in very few caſes , as where 
the Biſhop had a Pariſh bimſelfe, diſtin& from o- 
ther Pariſhes, for ſundry Biſhops in ſundry places 
had fo, and then the Tythes of the Pariſh did be- 
long unto them, in ſuch ſort , as they doe now be- 


long unto the Incumbents thereof: Or , if the 


Tythe were not within any Pariſh, for then in like 
ſort it did belong unto the Biſhop of the Dioceſle, 
in whoſe Territory it was; albeit, now within 
this Realme it belongs unto the King : or where 
the Pariſhes were undiftingviſhed , for then were 
they the Biſhops, not to convert to his own uſe, 
but. to divide among the Miniſters and Clerks, 
which laboured in the Dioceſle , under him, in 
Preaching , Teaching, Miniftring of the Sacra- 
ments, and executing of other Eccleſiaſtical fun- 
Aions, every one according to his deſert : Or that 
it were the fourth part of the Tythe, for then did 
it belong to the Biſhop in Law , towards his own 
relicfc, and the repairing of the Pariſh Church 


. where they grew, ' and not to conferre or beſtow 


the ame , as him thought beft , which notwith- 
ſtanding now alſo is grown out of uſe, and no- 
thing left anto the Biſhop from the Churches of 
his Dioceſſe, befide his Procurations and Syno- 
dals, to be paid by the Imcumbents in the time ot 


his Viſitation, Beſide which cafes, it cannot -be 
found 
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found , that ever any Biſhop had to doe with 
Tythes, much leffe to alyen , diſpoſe , and trans- 
_ the ſame as him liſted; and to whom him 
iſted, 


SECT. © 


That Biſhops endowments in the beginning flood not 
in Tythes, but in fanable Lands. 


F Or itis very certaine, Biſhops endowments 

themſelves. in the beginning of the Primitive 

Church, ttood not in Tythes, = in good Tem- 

porall and finable Lands, which gracious Princes, 

and other good benefa&ors of former Ages be- 

ſtowed upon them, as it doth appeare out of the 

firſt booke of the Code; where ſandrie Lawes of 

Conftantine the great, and other graciqus Emper- is _— wk 

ours, even to the time of Fuſtinian himſcltc are Hrs Epi. 

recorded, both for the conferring of Lands upon g Clericis 

the Church, and thoſe ſuch as ſhould neither be zor tital. 

barren, neither charged with Statute, or other 

debts of the Exchequer, as alſo for the conſerving _ 

and ſafe keeping of ſuch Lands as were in ſuch ſort A4uthent. _ 

conferred, and b:ſtowed upon them: and it is man- ito mage 

ifeſt alſo out of our owne ſtories, both in ahe Pay rr 

Britaxs time , during whoſe Raigne there are re- ©. - 

ported to have beene fifteene Archbiſhops in the Tocelin of 

See of London, well endowed with poſſeſfions, and ;< ar ih 

if they were Archhiſhops, then muſt it neceſſarily Brink BY 

alſo follow there were Biſhops, for that theſe are pps. 5:4w 

reſpe&ive one to the —_— The like is wrirten Fo fol. 37. 
the 
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the Saxons Raigne, under whom the See of Cay- 

Hen..Hunt- terburie, the See of London, the See of Rocheſter, 
zngton116.3+ and the Sec of Torke { for theſe foure were firſt ſet 
up againe after the Saxons & * received the faith 

at the Preaching of Auguſtin, . "litus, and Fu(tus 

Paulin ) are namely reportea ro have beene 

inriched with large Dominions , ind poſſeſſions, 

Charta reg. given to every of them for their maintenance. And 
oo” 1, what courſe hath beene held with Biſhoprickes 
O7e! oh =; cre&ecd fince the Conqueſt , the ruinated Rtate of 
Stow fol.77 mem, and others doe ſhew, amongſt whoſe ancient 
livelihood is not to be found any indowment by 

Tythes, but ſuch as of late come unto their hands, 

and that forthe moſt part, by change of their good 

fineable Lands for impropriate parſonages. And 

therefore much to blame are ſome of our time, 

who ( when as their predecefſours in former ages 

. never admitted of any impropriate parſonage into 

their poſſefſions, but onely in ſuch caſes as have 

mer, Þecne before remembred ) for the name and place 
71i,4 Ofa Biſhop will be content to make Glaucws change 

- * with Djomede, that is, pive their golden Armour 


Regum I. for the others brazen Armour: or doe like as 

"7 Roboam did, whoin ficad of golden ſhields, that 
his father Salomon did hang up in the Temple, pur 
in their places ſhields of brafſe : for the change is 
no better, and ſo well know they that procure the 
ſame, otherwiſe would they never ſo inſtantly 
deſire it, 


_ SECT. 3. 
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SECT. 3: 


That the turning of Biſhops indowments into tenthes, 
or Tytbes for impropriate Parſonages is unſutable 
ro the firſt inſtitution, and, very dangerous, 


A Nd therefore an unſutable deviſe was that, 
and contraty to the courſe of former Apes, 
which was procured in the firſt yeare of the late 
bleſſed Qaeene, ( not, as1 thinke, by her owne 
ſecking, for ſhee ( good Lady ) did in this as ſhee 
was dire&ed, but upon ſome other policic ) that it 
ſhouJd be Tawfull for her to take away ſo much 
fincable Land,from any of the Biſhops as ſhee plea- 
ſed, and to give them backe againe in lieu thereof 
Tenthes, or Parſonages impropriate, which hath 
patcht them up againe but with unſurable peeces 
to their coate ; whereby they are both brought 
into obloquie, as though they detained the due 
proviſion of the "nas oi Church from it, and 
are ſet in a way ready to be overthrowne if every 
bird hauz his owne feather againe. 
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And therefore thoſe good Emperours are moſt A4uthent 7+ 
worthy of commendations, that when they had non alten- 
any occaſion to make change of Landes whith the 4nd.eh. 
Church, would fill allow them the like in value or Ecc!e/-&c. 


better: for a (mall gaine itis unto a Prince for a 
f-w thouſands of increaſe of temporarie benefices 
unto his Exchequer, to draw a perpetuall Ioffe 
upon a Church, or Biſhopricke: for ſo deere ought 


the Spirituall ſtate to be untoa Prince ( upon 
u 2 whom 


. ft mints- 
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8 whom God hath beſtowed ſo many Kingdomes, 
= and other things of pricc as hee hath done, and 
put ſuch an infinite number of people in ſubje&ion 
under his feet ) that hee would nor in any caſe be 
hard with God, but thinke every greateſt libertie 

Dic. 6. þ towards God and the Church to be the bet. 
min a. For ccrtaine itis the Empire and Church do 
thent, zz not much differ the one from the other: for as the 
ſupra. Empire doth governe the outward man,and fram- 
eth him by outward policie to be a good and loy- 
all ſubje& to the Rate: So alſo the Charch frameth 
the inward man by the word of God, and cauſeth 
him not onely to be a dutifull ſubje& unto his 
Prince,but alſo to be an acceptable ſervant unto his 
Maker : So that there muſt be had as well an awfull 
care of thoſe things that are conſecrated to God, 
as there isa heedfull regard had of thoſe things 
that belong unto the good of the Common ſtate: 
for the Church was not made of God for the 
Common-wealth, but the Common-wealth for the 
mo 1:4; Charch. And therefore moſt gracious hath becne 
Regiss F< conſideration of our deare Soveraigne, who to 
cap. 3, . ſRop all importunate ſuits made ro Biſhops, for the 
granting away of any of their revenues to him- 
ſelfe, or.any other, and ro mcete with the too eafie 
facilitie of many Biſhops, in yeilding unto ſuch 
ſuits; of his Chriſtian, aud Princely pietic and care, 
hath made a Law, whereby to prote& the Chur- 
ches poſſeſſions from alienation, or diminution, 
that they may remaine, and continue, according to 
the true intent of their foundation, to their ſuc- 


cefſours for ever, to the uſes and purpoſes therein 
limited, SECT. 


Anno pri- 
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SECT. 4. 


That it had been a worthy work, in the firſt refor- 
mers of Keligion, if they had returned to every 
Pariſh their owne Parſonage; and the diſlike that 
God may ſeem to have conceived of that. 


B Ur here is occaſion offered by the example 
of our gracious King , to wiſh that ſuch as 
were authors to the King, for the diffolving of Mo- 
naſteries, and other houſes of Religion, had been 
likewiſe Councellers to him for the reftoring of 
all appropriated Parſonages and Tythes , which 
were as it were, in captivity utder thoſe houſes of 
Religion unto their proper pariſhes from whence 
they were taken, Which had been a memorable 
work, and eafic to have been perſwaded , the King 
having ſo many great mountaines of rempoaralities 
and Seas of goods, and chattels come unto his 
hand : fo that theſe ſpiritualities would have ſee- 
med matter of (mall account unto him in compa- 
riſon of thoſe other great riches and poſſeſſions, 
that came unto him, Which if it had been done, 
how bleſſed a ſtate and Church had this been, 
when every congregation ſhould have a ſufficient 
proviſion to maintaine a learned Preacher among 
them : for ſo was it by the firſt inſtitution, and fo 
continued, till violence, and ſuperſtition changed 
- it. But [| feare thoſe men which began this worthy 
work, had not (ſuch a ſincere mind towards Al 
mighty God in this "25 as they oughe 

3 to 
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to have had, but that they ſought therein their 


own advancement, more than they did the glory | 


of God ; which I doubt mee, leſt God hath re- 
membred in ſome of* their poſterity, which being 
left in great ſtate, have either ſo vaniſht away, as 
that their place is (carce to be found , or cl{e doe 
ſo continue, as that their poſterity ever fince hath 
been as it were in a minority , {o that they are as 
though they were not, great in place,but ſmall in 
reputation: yea the three faireſt branches, or 


boughs that ever were in the world, iſſuing out of 


that tree, under whoſe ſhadow all theie things 
were done, are quite gone , and live by no other 
poſterity, but by their own worthy fame, and glo- 
rious a&s, which they did in their life time; which 
alſo now being gone, doe follow them, and ſo ſhall 
doe unto the worlds end, for they were all three 
memorable Worthies in their place, So dange- 
rous a thing it is, to mix our own ambition , or a- 
ny other carnall confideration with Gods glory. 
But, God be thanked, ſuch is the carcfull conſide- 
ration of our moſt gracious Governour, that now 
is, in this behalfe, that it may be hoped, that God 
will remember him, and his poſterity in goodneſſe, 
according to all that good that hee hath done for 

the Church, that hee and his poſterity after him, 

may fit upon his Seat fo long as the Sunne and 

Moone endures : for certainly, his godly and gra- 

cious comportment , hath been ſach hitherto, as 


thar he may be verily thought to be a man accors- , 


ding unto' the heart of God, as Devid was, But 
| now 
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now to the lofſe that comes to the Church by theſe 


| Impropriations. 


WhiPſ the Parochian Churches ſtood in their 
eſſentiallities, that is,while they did enjoy the na- 
turall endowments due unto their place, thart is, all 
manner of Tythes, and other Eccleftafticall duties, 
growing and arifing within the compaſſe of their 
Pariſh, due by the word of God, they preached 
unto their Congregation, they prayed for them, 
they miniftred unto them the Sacraments , they 
kept hoſpitality among their Pariſhioners, and re- 
lieved the poore, fo farre as their portion would 
reach unto; which was a comely thing to behold, 
acceptable to God , comfortable to their Parithio- 
ners, and convenable to their calling : bur after 
the ſame were appropriated to Religious houſes, 
theſe good courſes were much diſguiſed: for albeit 
thoſe Religious men, to whom thele Parochian 
Churches were annexed, did much pray for thoſe 
congregations, as they pretended, from whom 
they had the far of the Benefices, yet they Preach- 
ed lictle ro them , kepr ſmall hoſpitality among 
them, or did any other ſpirituall work belonging 
to any Paſtorall charge; yet notwithſtanding the 
whole infticution , for-which beneaces in the be- 
ginning were ere&ed , was not. alcogether extint 
in them , but there was ſome outward thape or 
forme of the firſt ordinance left them , fo farre 
torch, as that they made continuall prayers and in» 
terceſfions to God for them : but when it came 
once into the Laitjes hands , there was not fo 
mach as a toot-ftep left of the firſt inſtitution, for 
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they neither preach nnto the people, pray for 
them, nor keep any hoſpitality among them , bur 
ſpend all the whole revenues of the Church , upon 
their private uſcs, which many times are unfit for 
ſuch Spiricaall proviſion to be fpent in : fo that 
for the benefite of the Church, the returne of them 
might be well wiſht, albeit in fo farrec as they are 
perplexed and intricated by the Lawes of this 
Land, with private mens ſtates , it would be hard 
to be performed ; for the changing of them would 
be much like, as if a man ſhould move one ftone in 
a vaulted work , ſuch as the ſtony roofes of many 
Cathedrall Churches and Colledges are , where 
the taking of one tone away is the jeopardy of 
the whole building : But yet let thoſe to whom 
this doth appertaine, confider whether in this it 
were better to pleaſe God, then man. 
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CHAP. VI. 
SECT. 1. 


That Tythes are a Parochian right, and how Pariſhes 
' in the Chriſtian world, came firſt to be inſtituted. 


Ut now to returne thither where left; as 

every good Biſhop, or any of his Clergie, did 
win any Comntrie-village, the Latins call Pagus, to 
the Faith; fo they ere&ed up a Church there, and 
appointed a Paſtor or Minifter over thcm, to info» 
OT rn TOI To Re 
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rme them in the Law of God, and to miniſter the # oſjirias 
Sacraments unto them: and fet out for his main- De 9 7g ne 
renance the tythe of that Page,or Village,to which on9chatus 


he was afligned Paſtor: which they did in Tythes, 
rather then in any other provifion, both becauſe it 
was the Lords inheritance in all ages, and appoint- 
ed by him far the maintenance of ſuch as ſerved in 
his Tabernacle, during the diſpenſation of the my- 
ſterics of the Law, and now was returned againe 
into Gods hand by the expiration of the demiſe of 
them, made unto the Levites, during the ſaid time 
of diſpenſation; & alſo becanſe the people would 
be more cafily induced to part with one part out of 
every ten, of all the fruites of their grounds, and 
labours of their hands, unto the Miniſter, then if 
there had beene any other regular impoſition laid 
upon them: for certaine it is, Villages and Pages 
came more hardly and more lately unto the Faith, 
then great Townes and Cities did; and thereupon 
grew that name of oppotition, which was between 
Chriſtians that dwelt in Cities, and the Infidels 
that dwelt in Pages,that the one'were called Pagans, 
the other were called Chriſtians, taking their name 
es ypon the difference of the places where they 
dwelt. But from theſe Pages, ( as | have ſaid ) came 
firſt the uſe and praQice of Tythes in the Chriſtian 
world, inſomuch as after when any Law was made, 
as concerning Tythes, they held them evermore 


for a Parochian -right onely, and in no ſort at the C. Cam 
diſpoſition of the Biſhop, but in ſuch caſcs as before. contingat 
is rehearſed; infomuch, that ifa Biſhop challenged de Decim. 


verb.de jure 


reſpe& col.in gloff. 


any Church in his Diocefſe, he challenged it not in 


Ab. = aus 
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Decim. © 
cap. depu- 
tart de In 
diciis num. 
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refpe& of any fee ſimple hee had in it, but in regard 
of the Spirituall Juriſdi&ion he had over it. And 
therefore the Authors of this opinion were farre 
out of the way, when as they thought the Biſhop 
haJ like right.in the Tythes ofa Church of his 
Patronage, to give and beftow them as hee liſteth, 
as hec hath in his demeanes, and other his Tem- 
poral Lands, either to leaſe them out, or divide 
them into Tenancies, as him beſt liketh, 

Neither is that caſe cleere or without queſtion, 
whereby they pretend a Biſhop being ſciſed in a 
Manor, may preſcribe the Tythes of the demeanes 
thereof, by an immemoriall preſcription for 
him and his Tenants , and Farmers for yeares, 
and Tenants at will, to be exonerated, acquitted, 
and priviledged from all Tythes growing there- 
upon: which if it be againſt an other perſon than 
himſelfe, may hap to bee trne, although perhaps 
alſo that be queſtionable, -for that it is not long 
fince Lay-people were capable of that right: nei- 
ther could themſelves by Law of the Church ar 
any time grant ſuch Spirituall Rights as theſe are, 
ta a Lay-men, either in Feudum, or Emphiteuſin, 
withoaor danger of Excommunication, or depoſj- 
tion of their  owne place, as hath beene before 
ſhewed. But if himſelfe, or his predecefſonrs were 
Parſons there, elther in the right of their Biſhop- 
rick, as hath beene of late before remembred, or 
that the Benefice was annexed unto their See, for 
the proviſion of their Table, as many Biſhopricks 
had ſome one or more Benefices appropriate nnto 


them to this purpoſe, then could they nor pre- 
{cribe 
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feribe the Tythes in ſuch ſort as is pretended: For, 
albeit no preſcription proceeds without poſſeſ:ion, 
yet no man can > pug againſt himſelfe, although 
hee be in poſſeſſion 3 for that evermore there muſt 
be two perſons in a preſcription, the one which 
doth preſcribe, the other againſt whom it is pre- 
ſcribed ; and therefore in thele caſcs it is never ſaid, 
they hold their Tythes by preſcription, but in the 
right of their Church, or Parſonage. In cither of 
which caſes, if they were Lords of the Mannor, 
and Parſons of the Parſonage together, it-is not to 
bee thought they would ſo reſpe& the good of 
their Farmer, as that they would either hurt their 
Church, or prejudice their owne Table, for their 
Farmers ſake: which they muſt doe, if they ſuffer a 
Preſcription to runne againſt the Church, or them- 
ſelves to exempt the demeanes of the Mannor from 
payment of Tythes, which were duc both to the 
Church, and themſelves: For they were men, that 
both knew in their conſcience, how much they 
were bound unto the Church in this bchalfe: and 
they were not ignorant what prejudice they thould 
do unto themſelyes, if by preſcription they ſhould 
yceld to exempt ſo neceſſarie a provifion for the 
maintenanec of their Hoſpitality, as the Tythes of 
the demeane ofa whole Mannor, and their tenen- 
cies are : for no (mall part of their commendation 
ſtood in thoſe dayes in their hoſpitality, and 
therefore it is not to be preſumed, that they would 
ealily cut off any proviſtton that was fit for the 
ſame, Befides, if by cither of theſe two wayes, the 
Biſhop was Parſon of the placc, then - the 
ruites 


Ex Regt- 
fro Archie- 
prſcopt 
Cant, 
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fraites of the Benefice, during everyVacation of the 
Biſhoprick, not come to the King, ( as they now 
doe, whereby the Parſonage and Mannor are both 
conſolidated into one, for that they are now both 
holden to be Temporaltics ) but the Parſonapes 
came tothe Archbiſhops of the Province; as a 
_ granted to his See by priviledge, during 
t 


e vacancie of the Sees of fuch Biſhops as were in 


his Province, as may appeare by the Lord Archbi- 
ſhops Records of Canterbury; ſo that it cannot be 
thought any preſcription could runne in theſe 
times, being ſo often inrerrupted by vacancies as 
they were. Which being well conſidered, the con- 
glufion is very doubtfull, whether ever any pre- 
ſcription ran in this caſe, neither would it cafily 
bee believed by thoſe that know the courſe of 
Antiquity, but that there hath a judgement paſſed 
In this part; and therefore will I ſtay my elfe here, 
and proſecute this point no fnrther. 


SECT. 2, 
That Tythes of Minerals are due. 


| Intended to ſay nothing in this Treatiſe of the 
Tythes of Minerals, and other ſubterrancous 
bodies, becauſe I know by Law , they are holden 
by the like right, as the Tythes of thoſe things are, 
which grow in the npper face of the carth ; but 

et becauſe [| ſee there is a queſtion made of them, 
by ſome that will make every thing controverſable, 
that is due unto the Church , 1 will ſatisfy = 
their 
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their curioſity : And therefore , for Mettals , and 
other ſubſtances which are digged out of the bow- 
els of the Earth, and therefore are called Foſſilias 
this is certaine, that what God workcth here in 
the ſuperficies of the Earth, for thoſe things thar 
ſpring out of the earth, by the heat of the Sunne, 
the temperature of the Aire, and the influence of 
the Celeftiall Bodies ; the ſame he cffe&eth below 
in the depth of the Earth , for the generation of 
Mettals , and other ſubterraneous bodies , by the 
heat and cold of the Earth; that is included in the 
bowels thereof: For by the heat, hee raiſeth up 
vapours and exhalations in the matrix thereof, as 
the matter of thoſe ſubterrancous bodies: but by Sogn | 
the cold, he drieth, thickneth, hardneth, and in- nov ones 
durateth the ſame into a Mettall, or Minerall, j,,, © 
whereby hee giveth, as it were, a forme unto it. 
And as the diſpoſition of every exhalation ſo com- 
paced and drawne together is finer or grofler, 
hotter or colder, fo is the Mettall or Minerall, or 
other ſubterraneous body, more rioble or more 
baſe: yea, ſomtimes by reaſon of this diverſiric of 
exhalations and vapours, drawne together at one 
time, are divers conditions of Mettals there con- 
founded together, whereof ſome are noble, as 
Gold, Silver, and Copper ; ſome other are of leſſe 
eſtimate, as Tin, Lead, and ſuch like. Neither doe 
theſe grow onely in the beginning, but they renew 
againe when they are digged up, ( as Trees and 
Plants in the upper face of the Earth doe riſe our 


of the rootes and Rtemmes of thoſe trees which 
have 


316 A view of the Civile 


as the place of their generation is farre below in 

the Earth , Nature , of a certain modeſty in her 

ſelfe, will cot yeeld to the generation of theſe ſub- 
terraneons bodies, but in ſecret places, far remote 

from the tight of the Sun, and the privity of other 
Mcteorica!l bodies,which are under the | ncaa 

And by that meanes it hapneth, that theſe Minerall 

bodies are rarely known and perceived to renew 

apaine; for that bei 

the Sunne, they are ſeldome or never cloſed up a- 

gaine , by reaſon of the greatnefſe of the gulfe that 

is made in opening of them. But yet the nature of 

F. Soluto them is ſuch,that if their bed were thereto prepa- 
os 13, red accordingly, they would conceive anew: 
eos. $. 13 which is a thing ſo notorious in Quarries of ſtone, 
Plin, 1.36. which are leffe abaſhed at the fight of the Sunne, 
15.0918, and the preſence of other Meteoricall bodies in 
de naturali their generation, that the Law it (clfe, and other 
Hiftl. good Authors have ſet it downe for an vndoubted 
. Experience, that being digged up , they do renew 

Strabo bib. ,vaine, by the nature and diſpolition of the mould 
” wherein they are ingendred : For ſome Earths doe 
as naturally yeeld tones, and other 'mincrals out 

of them, as others bring forth Corne , Hay, and 0- 

ther fruits : which if it be true in thoſe bodies 

which are in the upper cruſt of the Earth , why 

not alſo in thoſe bodies which are found and fra- 

med below in the Matrix thereof? And if theſe 

bodies doe both ingender and renew , which are 


conceived ſo farre below in the Navell of the 
Earth 


have been cut downc) if the place of their new 
generation be prepared accordingly: For where- 


once expoſed to the light of 
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Farth, why is not Tythe due of them, as well as 
itis of other fruits that are inthe ſummities orc 
height of the Farth? Whether is it, that Gods 


hand lefle laboureth in the procreation of theſe 
ſubterrencons bodies , than it doth in the ripening 
and quickning of that fruit, that ſprings out of the 


upper face of the Earth ? But that is farre other- 


therwiſe, for here in theſe upper fruits, one plant- 
cth, an other watereth, and God only gives the 
increaſe : But in the other Minerall bodies, God 
alone doth all, for he only is the planter, he is the 
waterer, and he gives the increaſe alone, Or is it 
that God hath eff delizht to be honoured. with 
theſe hid treaſures of the Earth, than he hath ro 
be worſhipped with the labour gf the plow, or the 
increaſe of the cattel] of the tield? But, that this 
is not ſo, it is Plaine by the glorious Temple that 


Solomon made , which had not only Cedar trees ?-Chron, 
for the roofe thereof, and Algummin wood for © 2+ 


the ornaments thereof , but. alſo had quarrie ſtone 
for the walls thereof, and gold of Paruaim for the 
beautifying of it, and for the overlaying of it with- 
in. And of all other kind of Mettals, Gold is firft 


remembred in the Scripture, immediately after the _ Be 


creation of the World, ſo that God himſelfe may 
ſeem to have a ſpeciall regard of this Mettall above 
all the reſt,for that this alone above all the reft, by 
purifying is not diminiſhed. Or is it that God 
loveth his Miniſters lefſe chan other men , (o thar 
he would have the Laity to have all the precious. 
things of the Earth , and his Miniſters to have no 
part of any other thing, but that which is vulgar 
and 
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and common ? But how unlike that is, who ſees 


not, when hee ſceth that God hath commirred un- 
to them, the ineſtimable treaſures of his word; in 
compariſon whereof, both theſe npper fruits of the 
earth, and thoſe hid treaſures below, are meere 
drofle and corruption ? and therefore it is not like, 
when he hath committed unto them thoſe great 
matters, hee would deny unto them theſe ſmaller 
bleſſings. Or is it, that there hath beene paid 
Tythes of the upper frait of the car:h already, and 


therefore connot Tythie be twice demanded of one 


ground in one yeare, according to 4 new over- 
ruled do&rin? But that opinion is both contrary 
to Law many hundred yeares obtained in the 
Church without contradi&ion, whereby it is or- 
dained, that as often as the earth fruRifieth in one 
yeare, ſo often ſhall Tythes in the ſame yeare bee 
paid of it: and allo itis contrary to Divinitie and 
reaſon, that it ſhould bee otherwiſe. For when as 
God hath given thee more Harveſt or more Vin- 
tages in one yearc, is it not both godly and rcaſon- 
able, as God hath increafed his bleſſings towards 
thee, ſo thou alſo ſhouldeſt riſe in thankfalneſſe to- 
wards him ? For, where every one hath received 
more grace or more favour, there ought he to be 
more thankfull , leſt God for lack of this correſ- 
pondencie in thankfulnefle, bring thy nine parts, 
for thine ingratirude towards him, to a tenth 

onely.For certainely fo hee is able to doe, by ſend. 

ing deluge and drought upon the earth, by bring- 

Ing barrenneſſe upon it, by deftroying that which 


is ſprung out of the carth already , by ſtorme and 
tempeſt; 
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tempeſt, by the Graſhopper and the Caterpiller: 
for all this hath hee threatned to all thoſe that are 
unthankfall this way , neither is the Lords hand 
more ſhortned now than it was then. Whereas not- 
withſtanding to the contrary , hee hath promiſed 
great kindneſſe unto ſuch as ſhall pay their Tythes 
truely and cheerfully, as that hee will open the 
windowes of heaven, and powre out his bleſſings 

without meaſure upon them. Hilarem enim dato- 
rem amat Dews. B:{ides this, the earth that bring- 
eth out mettals in the matrix of the earth, is not 
that bringeth out corne and grafſe in the top of 
the earth: for that carth that is the mother of met=- 

tals, being preſt downe farre into the bowels of 
the earth, can yeeld no ſuſtenance, to thoſe fruits 
that grow ſo many fathoms above it, to which it. 
canferres nothing ſave that it doth ſupport and 
arc up that other earth, which nouriſheth the 
plants and fruits of the upper earch, whoſe (uſten- 
ance is not fetch't deep out of the carth, but is 
ſuckt out of that earth which is within one cubit, 
or two of the top of the earth : which may cafily 
be perceived by thoſe fruits and trees that grow 
upon bard rockes neere to the top of the earth, 
whoſe food, although it be neerre unto the top of 
the carth yet do they flouriſh, and ſtand faſt, as 
other trees and fruits doe, which have more fat 
and deepe mould under them. And therefore can- 
not the Tything of thoſe things which are above, 
excuſe the Tytheing ofthe treaſures that are 
below, albeit the concluſion were trac, that two 


things arc not to be paid out of one gronnd in one 
yearcy 
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yeare, for theſe are not one "ground, and the con- 
cluſion it ſelfe is erroneous, and therefore I conclu- 
de this point thus: Since Mettals and minerals, and 
other ſubterraneous bodies arc in no lefſe Obliga- 
tion to God, then other fruits of the earth are, 
there muſt be no lefſe Tythes paid of them, then 
are of other fruits of the carth : for that theſe are 
the inward fruits of the earth, as well as thoſe are 
the ontward , and therefore of like things, there 
muſt be like judgement and like conſequence. And 
thus much as concerning the Tythes of Mettals 
and Mineralas. 


SECT» 3» 
That Tythes of Turves be due. 


' A Nd now becauſe I am in this matter of 
Tythes, I will ſhape an anſwer to one doubt 

that is made, as concerning the T'ythes of Turves, 
that is, ofearth diſpoſed, and prepared for fewel], 
which are faid not to be Tytheable, and that apon 
this reaſon: That Tythes are not paid of the carth 
ic ſelfc, but of thoſe things which ſpring out of the 
earth: which opinion is true, if it be underſtood of 
earth not ſeparated from the body, and maſſe of 
the reft of the earth. For if Tythes ſhould be yeare- 
ly paid thereof, as it is paid of other things that 
grow out of the earth, all the whole carth in a 
ſhort time would become the Cleregies. But if it be 
meant of carth that is ſevered from the reſt of 
the maſſe, and globe of the earth, then is it _ | 
wiſe, 
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wiſe. For that earth that is thus ſevered from the 

other carth, is no more part of that earth from 

whence it is ſevered, then a mans hand,or leg be- 

ing ſevcr*d from the dody, is part of his body after 

it is cut off from ir. And therefore of this carth ſo 
provided for fewell, may Tythes as well be paid, as 

of any other fewell of wood, cole, or otherwiſe 

that 18 provided to be barnt. For there is one rea- 

ſon of things, when they are united together in one 

body, and another of thoſe things, when they arc 

divided from the fame bodie: for ſo long as they 

are in one and the ſelfe ſame body, they follow the 

nature of the whole, but when they are divided, 

then is there another confideration of them. Separ- F 
atorum enim ſeperata eſt ratio, & ex ſeperatis non rm. ; 
infertur de uno ad aliud. /Corne, Graſſe, and ſuch ,;,;i6 
like, while they ſtand, are not Tytheablc, although 

the Tythe then is in them pro zndiviſs: For while 

that they ftand, they are part of the earth upon 

which they ſtand ,and therefore fo long untytable, 

becauſe the earth it ſelfe is untytheable. But if they 
be cut downe, then are they to be Tythed, becauſe 
they arenow no longer parts of theearth, but 
bodics by themſelves ſeparated from the carth, ſo 
that now the not tything of them is penal]: Of 
which ſort are turves ſeperated from the reſt of the 
maſſe of the earth. Neither is this my [opinion 
alone, but it was Linwoods long agoc, and other Prov ncia 
Ecclaſjafticall writers, who not onely make Turte de — 
Tytheable, when it is prepared for fire, but alſo Ayu p 
great rods, and ſmall twigges, ſtickes, and chips of ,4,z, ;,,, 


Timber, buts, and roots of trees, thornes, brycrs, aram. 
X 2 walnut 


] 
' 
| 


| 
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walnut ſhels, and nut ſhes, weeds, coles, and cole- 


+1 9pY brands ( called Titiones, becauſe they are ſo burnt 


as they (hall not make a ſmoake) cowſhards, which 
the Law calls Edits boum, All which a man can 
uſe to no other p:rpoſe than to burne: for where 
wood lackes, theſe ſucceed in place of wood, and 
are called by the name of wood, and arc in like 
obligation, as concerning the Tythe due thereour, 
as wood it ſelfe is;Vbicung; enim eft eadem ratio, vel 
eadem equitas,ibi debet eſſe eade juris diſpoſitio. And 
therefore nor in that, that Turves ſometimes were 
remiall earth, they arc to bee diſcharged of Tythe: 
tin that they arc accounted for Fewell by the 
law, when they are ſo prepered to be burnt, they 
arc to pay Tythes in like ſort, as other things ap- 
plycd to that uſe do. 


SECT. 4- 


That the cogniſauce of barren heath, and waſte 
grounds belongeth to the Eccleſiaſtical! Courts, and 
what every of them are. 


Nd fo farre as concerning the Prohibitions 
A which ariſe out of this proviſo. Now it fol- 
loweth that I ſpeake ſomething of the next proviſo, 
which is concerning the Tythes of barren heath, 
and waſte ground, and the Prohibitions there- 
upon. 
F This proviſo hath two branches, the one 
for comparitive barren heath, and waſte ground , 


the other for abſolute barren heath , and _ 
or 
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for either of which is aſſigned a time of ſeven yeares, 
either for the paiment of ſuch Tythes, as before 
the time of their improvement, and converting to 
arable, they were charged with, or for the free and 
abſolute diſcharge of them from all manner of 
Tythes for ſcaven whole yeares next after their 
improvement ended and determined, For ſo [ take 
the Statute meant, when as it made the one Tythe- 
able, the other not, for if other wiſe they had becne 
bath in one predicament of the barrenneſfl= , the 
ſtature had not made the one free from Tythe for 
ſo many yeares as it doth, and charged the other 
all that time with Tythe. , 

For theſe two kindes of grounds, although 
the Statute ſay nothing , which is comparative 
barren, which is abſolute, yer reaſon telleth us, 
that is comparative that hath a poſitive under 
it, and a ſuparlative above it: And there- 
fore that is comparative wafte, barren, or 
heath, in rcſpe& whereof there is ſome over 
ground more or lefſe waſtc, heath, or barren, ſo 
\ thatic hath ſimply and poſitively in it ſome con- 
dition of heath, waſte, or barren : but if it hath 
nothing of any of th:ſe qualities in it, then is it, 
neither heath, barcen or waſte, howſoever lo 
otherwiſe it hath lien unmanured, and not turne 
to tillage: Far ic is not the turning of a ground to 
tillage that makes it heath, barren, or waſte, bur it 
is the ill diſpolition of the ground it (elfe, ſubjeRt 
to theſe inconveniences, that cauferh ir not to be 
turned to tillage; for no man will willingly till 
that, where the gaine of the tillage will not quir 
the 


eo quipro 
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the coſt and labour of husbandrie, as for the moſt 
part it falleth out theſe grounds that they doe 
not. 
Barren ground therefore fimply, is that which 
Gloſ.t,. beingearcd, yeilderh not the ſeede apaine, or at 
licet. C. de the moſt, yeildeth ſo ſmall advantage for the til- 


Hoc s 0 o& lage, as that the tenant after that he hath paid his 
» i rent, hath not the worth of halfc his ſecd againe; 
ilitazess Much like unto that ground whereof the Scriptore 


ſpeaketh, whoſe barrennefle is ſuch, as being cared, 
and ſowed , neither the Mower filleth his hand, 
neither the Gleaner his lap with the yeild there- 
of. Theſe grounds are not only called Sterilia of 
the Latines, but alſo Infecunda, Infrugifera, & ſine 
Lf quis rote for the exceſſive barrenneſle that is in them: 
uſuras.f,ds and the Greeks npon like occaſion terme ſuch 
conditioned grounds, dove, &zagTa, 56 eg, enue, x) 
«goes, in which ſence , mony not put to uſury is 
by the Law called barren mony, and Ariſtotle call- 
cth it fruitleſſe mony : for that mony was not de- 
Arift. 1.1, viſed thereby to increaſe mony, as greedy uſurers 
Po['tcorum- jn all ages have done, but that by the means there- 
of men might eaſe the difficulties, and neceſſities of 

change of one kind of thing for another, as a horſe 

for an Oxc, ſheep for a Goat , Iron for brafſe, and 

| ſuch like : for there is nothing that may not be c- 
Ariſt. 44 ſteemed by mony, and the uſe of mony, is the ut- 
—_— «M- tering of mony, whereby it is commonly ſaid, Vio- 
*s ny is loft by the uſe thereof , not that mony doth 

periſh or decay by uſe, for we (ce the clean contra+ 

ry to that, for though mony goe thorough a thou- 

ſand mens hands, yet it is {till of the ſame __ 

an 
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and remaineth in her proper effence or being : bur 
that the uſe of mony is in the laying ofit out, and 
that by the uſe thereof, mony paſſeth from him 
whoſe it was, and the propriety thereof goeth to 
another, and therefore as to the firſt owner it is 
ſpent, and loft ; without which looſing, mony na- 
turally gaincrh nothing 3; for lay ir up in a coffer 
or cheſt never ſo long, it will never be the more 
in number, although perhaps as S. Zames faith, 
It will gather a ruſt and canker, and that ruft 
and canker , will be a witneſſe againſt them 
which ſo hoord it up from the ſervice of God, and the 
Common-wealth, in the day of the Lord : So then, 
as that mony is barren, that lycth ſtill, and bring. 
eth out nothing , ſo is that ground barren, that 
being tilled , yeildeth no fruit, or at the moſt, fo 
little as the gaines will not recompence the 
charge. | 
Although heath ground, and barren ground be 
almoſt Synonomies , yet to ſpeak properly , heath 
is as it were an efic& of barrenneſle, for that there 
1s no ground that bringeth forth heath , bat for 
the moſt part it is barren. And therefore as heath 
it ſelfe is an unfruitfull kind of ſhrubs, and is good 
almoſt for nothing bur tor the firc ; for that nei- 
cher growing or cat downe, it hath any benefici- 
all uſe at all for che Common-wealth : fo alſo the 
greund it ſpringeth oat of, hath ncither faireneſſe 
ro the eyc, nor goodnefle to the yeild, but is com. 
monly either a black ſower ground, that hath no 
ſweetneſſe at all init, or isadrie hungry ſoyle, 
RX 4 ſuch 
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ſuch as evermore crycth give , give, and never re- 
ſtoreth ought againe. 

Waſte is that which for the unfruitfulneſſe 
thereof hath Jayen time out of mind unmanured, 
in which ſence it is all one with barren ground: 
or it is ſuch ground as for the charge of hedging, 
ditching, fencing, and tilling no man will manure. 

our fore-fathers anciently compriſed all theſe 
three under one name, calling them all by the 
name of Novalia, that is, new-broken-up-ground, 
not onely becauſe they were not broken up in the 
memorie of man before, but alſo, for that being 
eared, they yeelded little or no fruit at all: ard 
therefore the interpreters of the Law dcying what 
Novalia are, ſay, that they are ſuch grounds as be- 
tore rhe tillage thereof were inutilia; & example 
them out, in Mountaines, Marſhes, Thickets, and 
ſuch other unprofitable ground, as out of 
which before the ſtocking of them up,and converts 
ing them to tillage, the Church tooke little or no 
benefit at all, And thoſe are theſame or coſen 
German to thoſe which this Statute calleth heath) 
barren and waſte , for they arc one and the very 
ſclfc ſame with them, in all the chicfe points, for 
which they are excepted out of the Statute. 

So then now, there is no further queſtion what 
is heath, barren, and waſte ground, but who ſhall 
trie the matter of this quality; whether the 
Eccleſiaſtical! Judge, in whoſe continuall poſſeſſion 
this tria)l hath becne untill now of late, that under 
colour of this Statute, it hath bin incroched upon 

as it may appeare by all thcTitles of the __— 
call 
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call Law,where there is any mention of the Tythes 
of new broken up ground, and the decrees of the 
Law givers in the ſame, betweene the Monaſtcries 
challenging them by graunt, and the Parochian 
Minifters of the Pariſhes where they grew, claim- 
ins the ſame by right: Or the Temporall Judges 
whole is the Cogniſance of the Tytle, and Tenure 
of the ground, as alſo is the ſetting, letting, buy- 
ing, (clling, and other alienating of the ſame. 

For the point it ſclfe, the: Statute maketh no 
mention but paſſeth it over with ſilence; and there- 
forc it is to be preſnmcd that it meant, that it 
ſhould there reſt , where it was before the making 
of the Statute: for the Statute was not made in 
derogation of the Ecclcſiaſticall proceedings, that 
were before; but in aftirmance thereof, as the whole 
drift of the ſaid Statute doth ſhew, 

And ifthe Statute had meant otherwiſe, ic 
would ſorely have expreffed it cither in the pro- 
viſo itſelf , oraftcrin the derogatory clauſe; 
where it maketh an enumeration of ſuch things as 
it intended (ſhould be exempted from the tryall of 
the Ecclefiaſticall Law , and by vertue of this Sta- 
tute, ſhould not be compriſed under the ſame, 
among which there is no word of this proviſo, or 
any other in the ſame Statute before named, 

Neither is it unto the" purpoſe, that the Com- 
mon Law of this Land taketh knowledge of the 
Tenure and Title of Lands, and ſuch other com- 
plements belonging to the ſame; for theſe things 

at are herein queſtion, areno part of thoſe 
Legall Efſences, which the Law requireth to the 
| Tyte 


BC el —— 


328 A view of the Civile 


Tytle and Tcnure thereof, as is Fee-fimple, Fee- 
taile, and other of like nature, according to the 
earning of that Law, but theſe are certaine 
accidents over and beſide the Tenure of the Land 
which may be preſent orabſent without the in- 
juric ofthe Tytle: as God many times turnes 
flouds into wildernefſe, and ſprings of water againe 
into drineſſe, and a fruitfull Land makes hee barren 
for the wickedneſſe of them that dwell therein, and 
yct the Tytle or Tenure of the ground is not 
changed,by theſe changes of qualities, bur remaines 
the ſelfe ſame that ie was: ſo that theſe things arc 
no more ſubic& to the ordering of the Common 
Law, to judge and determine what mould is white 
and what is blacke; what ground will bear wheat, 
what barley, what oats; for theſe things are no 
matters of skill of Law, that they need to be fetcht 
out of bookes, but they are matters of common 
experience which every country man can as well 
$kill of, as the greateſt Lawyer that is, and ther- 
fore the Law in this caſe is not deſirous of any 
curious proofe, but contenteth it ſelfe onely with 
the depoſitions of two or three honeſt men, which 
ſpcake ſenlibly and feelingly to the point that is in 
hand, which is enough to dirc& any wiſe ſudge in 
his ſentence, ſo that it geeds not theſe long cir- 
cumſtances of twelve m:n to teach the Judge what, 
and how truly the witneſſes have depoſed, for if 
every qualitie of the ground reſtcth in mouth of 
twelve men onely, then ſhould no man be able to 
ay out of the mouth of a witnſſe, and pronounce 
thereupon, this ground is mountaine, this is plaine, 

this 
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this is medowe, this is arrable , unlefſc hee were 
warranted by the verdit of twelve men thereunto: 
which if it be an abſurditie to hold, then ſure it is 
a like abſurditie to ſay, that barren, & heath, 
waſte cannot be pronounced without age for 
that theſe things are like abvious to ſenſe, and ef 
like qualitie as the others are. 

And I pray you, when they have drawne it unto 
their tryall, what do they in cffe& otherwiſe then 
the Ecclefiaſticall Judge would or ſhould have 
done, if it had remained ftill under him? for do 
they give credit. fimply to the conceit of the Jurie, 
as touching that which hath beene decla- red, and 
pleaded in the cauſe before them, or do not the 
Judges themſelves rather make a bricfc of all that 

ath becne pleaded in the cauſe before them, and 
thereof make as it were a verdit, and pat the ſame 
in the mouth of the twelve for their verdit, before 
they goc from the barr? So that the whole weight 
of the canſe ftandeth rather in the Judges dire&i- 
on, in ſuch ſort..as it is at the Ecclefiafticall Law, 
then it doth in the mouth of the Juriez for the 
a men for the moſt part, arc fimple people, and 
carce four of the twelve unJerftand their evidence: 
ſo that it may ſeeme rather to bea matter of 
ſuperfluitic then of good policic, to retcrre a matter 
to their verdit, when as they ſay no other thing, 
then what the Judge taught them before; Stulrum 
eſt enim id facere per _ quod fieri poteſt per pau= 
ciora: for albeit perhaps ſome capricious fellow of 
the Juric, upon the confidence of his owne braine, 
ſometimes ſtart aſide from that which the Junge 

at 
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hath told him, and draw the reſt of his fellowes, 
as ſo many ſheepe after him; yet for the molt parc 
the Judges voice is their dirc&ion, their loadftone, 
and the North pole to guide them in this buſincfle, 

Beſides in this proviſo, as in ſome other prece- 
dent, there is a 'igreat diſadvantage offered to the 
Clergy, wbich they much complaine of, and that 
is, that in caſes of this nature, they are compelled 
to ſuffer triall under them, who are in a manner, 
parties unto the (uit, by reaſon of the intereft 
they have therin, either in. preſent, or in conſc- 
qaence; ſo that many now adayes ( learning too 
late by other mens harmes what the event in their 
owne cauſe will be)chuſe rather to lole their right, 
than to venture their cauſe upon ſuch partiall 
Judges, as the twelve men are, 


SECT. 5. 
That the Boughes of great Trees are tytheable,and ſo 


alſo are the bodies, but in the caſe of the Statute 


onely. 


| Nd ſofar as concerning thoſe prohibitions 

which are forced our of this Statute, for na- 
turally they grow not out thereof: ſo that I might 
now paſſe over to the other branch of my diviſion, 
that is, of ſuch matters as are now held by the 
Coummon Lawyers, to bee ina certaine meaſure 
onely of the Ecclcliafticall proceeding, but were 
acciently wholly of the Eccleſiaſticall cogniſance; 
but that the name of the Statute, De Sylua cedua, 
offcring 
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offcring it ſelfe unto mee in the concluſion of this 
Statute of Edward the'fixth, gives mee occaſion to 
ſpeake ſomthing thereof, before I come to the 
reft, | 
This Statute, as the words thereof doe fhew, 
was made in behalfc of the Laitie againſt the Cler- 
pie, for the exemption of great Woods of twenty 
yeares growth and up ward, from the payment of 
Tythes; and that in three cafes onely, where the 
wood was great, when it was xx. yearcs of age and 
upward,where it was ſold to Merchants, either to 
the profit of the owner himſelfe, or in ayde of the 
King in his warres; ſo that without theſe caſes, it 
ſcemeth the Statute intended no further exempe 
tion: for Statutes are things of ftriALaw, aud arc, 
no further to bee extended, than the words there- 
of give matter thereunto, eſpecially when the thing 
it ſclfe naturally was liable to ordinary courſe of 
the Law, as other things of like nature are, and the 
Statute comes in derogation of their ordinary 
courſe: as in this caſe, great timber anciently was 
no lefſe tytheable than ſmall trees are, and ſo by 
nature ought to be, it the Statute were not to the 
contrary; yet not withſtanding theſe limitations of 
the ſame, if great wood bee cut downe to any 0+ 
ther uſe than to ſale, as to build, or to burne 
to a mans owne uſe, a prohibition in this caſe 
lyeth, and yet there is no Identitie of reaſon to ex- 
tend it, nor any abſurdity would follow, if ic were 
not extended; for here is neither money ſought, 
( which gave occaſion unto the Law-givers to 
make this Statute.of exemption ) neither is it an 
unnaturall 
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annaturall thing, for to pay Tythes of great wood; 
for before this time they were paid, and by the 
Law of God, it ſeemes, they ought to bee paid; 
for that he that is taught, ought tro communicate 
to him that teacheth him in all things: and there- 
fore {ince the reaſon that moved the Law-givers to 
order it ſo in one caſe, ceaſcth in the other, there 
is no reaſon of exemption; and when there is not 
an Identitie of reaſon inthe things that are in de- 
mand, there can no ſound inference be brought in 
from the one to the other, for of ſeverall things, 
there is a ſeverall reaſon, and a ſeverall conſequen- 
cc: neither can there bee framed thereofa good 
implication, either poſitively , or remotively: 
neither hath his interpretation of theirs any war- 
rant of Law for it, fave that it hath bcene ſo de- 
fined and decided: but what is that to the purpoſe, 
if it hath becne wreſted and wronged contrary to 
the true ſenſe of the Statute, and that by thoſe 
that take benefit thereby, whoſe partiality being 
taken away , the thing it ſelfke would ecafily turne 
againe to his. owne nature, and right would take 
place? 

The reaſon they yeild for the exemption of 
great woods of the ages aforeſaid, although to 
themſelves it be plauſible,yet to others it is ſtrange, 


Plowd. in 4s namely, that great Trees are part of the Free- 
Soby contra hold, and that men uſe not to pay Tythes of their 


Molyns, 


free-hold, but of thoſe things which ſpring out of 
their free-hold, as out of Corne, Grafle, Fruit, 
and ſuch other; whereas indeed the talleſt Timber 


tree, that is, if it were as high as the hight Cedar 
in 
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in Lebanon, is no more part of the inheritance or 
free-hold, then the loweft bramble that groweth 
in the field; for they are both equally part of the 
ground wherein they grow , and doe take alike 
nouriſhment and ſuſtenance from the ſame; neither 
doc they differ in that they are trees the one frs the 
other,ſecundam mag & minus,as theLopicians fay; 
but in that, the one is a great teee, and the other 
a ſmall ſhrub:and the cauſe of this proviſion here in 
England for theſe great trees, was not for that one 
was more of the inheritance then the other, but 
for that the one yeildeth more profite to the 
commonwealth then the other, and therefore they 
have made the cutting downe of the one, more 
penall then the other: as in like caſe by the Civile 
Law, whoſoever privily cutteth down, or barketh 
a Vine, an Olive, or a Fig-tree , or doth any other 
unlawfull aft , whereby any fruitfull tree, or any 7”: 
Timber tree doth periſh and decay, it is Theft; and fwens 
it is puniſhed in the double valuc of the hurt which oro cir. 

is done, and if he be Tenant to the gronnd which 

hath done this villany, he loſeth his hold: which 
commeth not of that, that one kinde of Tree hath 

more ſtate in the ground then an other hath, bur 

that the Law hath reſpe&ed, the neceſſary uſe of 

the one more then the other. 

By the Civil Law,although this word, Wood, be 7, 7,9; * 
gencrall, yet it is thus diſtinguiſhed, that ſome is appellatione 
wood, ſome is Timber, which the Law cals de Leg.3.et 
Materia. Tumber is that which is fit to build op E- ©4r99n- 
underprop withall: Wood is whatſoever is provid- *” f. de 


v?rb, fo 
ed for fewcll, ſo that under that name there paſſerh ficar, fign 
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Recd, Cole, Turfe, Cow-dung, and whatſoever 
is any where ordinarily uſed for fewell. Timber is 
of a higher conſideration than wo 4d is, infomuch 
as if a man bequeath unto an other all his wood 


wh 4. that is in grove-ficld, there (hall not paſſe by this 
legat.3. 


legacie, ſuch Trees as are cut downe for Timber: 
but if they were dotterd Trecs, . or the owner 
thereof purpoſed them for fewell, and ſo cut them 
Out into billet, or fagot, inſach ſort, as there 
could be no other uſc thereof than to burae, then 
it is otherwiſe: for by this meancs, of great wood, 
it is become ſmall wood, as being cut out in 
ſhides or ſplinters, fit for to burne, So that in the 
reckoning of the Civile Law, Timber ſtands not 
only in the nature of the wood it ſclfe , but is in 
the deftination and purpoſe of the owner, who ac- 
cording to his good liking may make that wood, 
which is fit for Timber , fire-wood, or timber: 
which if it were ſo in account with the great 
Lawyers of this Land, the Charch ſhould have 
more Tythcs of Wood appointed for fewell, and 
eſſe ſait for the ſame. 

As they exempt the bodies of great Trecs a- 
bove xx. years growth , from payment of Tythes, 
ſo alſo they free the boughs thereof, upon this rea- 
ſon, that the boughs thereof are fit and ſervicea- 
ble for building, which although happily way be 
in ſome of them that are next to the Trunck of the 
tree, yetit is farre otherwiſe in thoſe that are 
more remote from the ſame, whereof there can ba 
no other uſe, than to burne : and therefore the 


Law preciſely holds, in caſe where wood is be- 
queathed 
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queathed, by which is mcant fire-wood only, un- 
eſſe the Teſtator otherwiſe exprefſe his mind , the 
lops of Timber trees, which the Law calls Supera- L. Lign? 
menta materiarum are bequeathed , for that the N_ 
lops have not that uſe that the Timber bath , that ping” 4 
Is, to build or prop up withall , but they ſerve to pq, ; 
burne only : By which ſeverall ends, there is ſeve- 
rall conſiderations and account made of them. 
Neither is it to the purpoſe, that they alledge for 
the defence hereof, that the accefſoric followeth 
the nature of the principall , for that rule is not , x;5; 
true in every acceſſory, but only in ſuch , wherein Je prediis 
I5 the like reaſon as in the principall , which in the minorum. 
trunck and lop of a tree cannot be alike for build- 
ing. 
Further, how the Boughs of a tree that are of 
the fame ſubſtance, as the body of the tree is, 
ſhuuld be acceſſories to the tree, I ſee nor, for no- 
thing can be an acceſſory ro another thar is of the 
ſame nature and ſubſtance as the other is ; as the 
legge, or hand, are no acceſſaries to the body , for 
that the. legge or . hand are of the ſame ſubſtance 
that the body is: The Child , neither while it is ©+ 7-F#: 4c 
in the Mothers wombe, neither after it is borne, jnfdeg _ 
is an acceſſory to the Mother, for while ic is in the NOTE 
Mothers wonibe, it is part of the womb2, and af- 
ter it is ſevered from her wombe, it 1s a man or 
woman like principall as her ſclte is : But that 
which is an acceſſory to an other, muſt be of ano- 
ther nature than the principall is ; ſo in naturall 
living creature, hairc , hoofes, hornes, and finnes, 


and ſuch other like excrements, are acceſ{orics - 
| - the 
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the creature whoſe they are, for that they are of 
a farre different nature from the bodies , out of 
which they come : and ſo in other naturall things 
not living, as the Earth it felfe is , the Trees, 
Graffe, and fruit that ſpring out of the ſame, are 
acceſſories thereto. Further, in Civile matters, 
expences and executions are acceſſories to the cau- 
ſes out of which they riſe: and in Marriages, 
Dowries, and Joynters are accounted acceſſories 
to them, for that without Marriage, neither Joyn- 
ter nor Dowrie can ſtand. Utſary is ſaid to be an 
acceſſory to the principall, not in reſpe& that the 
proper ſubje& of cither of them is mony, and fo 
there is one ſubftance or nature of them both; but 
inregard of the dependency the one hath of the 
other; for he that will make challenge to Ulſury, 
muſt firſt prove there is a principall. But for the 
better clearing of theſe matters of acceſſory and 
pancipalls we muſt know that in bodies whoſe 
lubſtanceis all one, There are ſome parts like, 
which the Philoſpphers call partes ſimilares; ſome 
other unlike, being likewiſe called of them partes 
diſimilares, which tnno ſort are accefforics one 
to another, but make one continued body of both, 
which the Law calls 1nvwwdyer: Similar parts are 
ich, as have one ſubſtance , forme and figure, as 
the trunke or body ofa tree is all one in inward ef. 
ſence, and outward ſhape : DLitlinylar parts are 
thoſe, which have one inward nature with the o- 
ther, but are divers in outward ſhew, as the . 
boughs and rootes of the Tree are divers between 
themſelves, and different from the body, and = 
all 
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all agree in one ſubſtance , and have all the pe. 
nerall name of Wood , whereby they are difchar- 
ged from being acceffarics the one to the other,and 
yet they arc not under one capacity of ſervice, or 
one comprehenſion of Law, becauſe they are nn- 
like one to the other; and of unlike things, there 
is unlike reaſon, and unlike conſequence. 
| Now upon theſe grounds to exempt Timber 
Trees wholly from the ſervice of him, that is Lord 
as well of the tall woods, as of the low ſhrubs, is 
yery. hard, for though himſelfe dwells not in hou- 
{zs that are made with mans hand, nor hath any 
need of tall Trees to repaire his Tabernacle, or 
prop up his dwelling : yet fince he hath'Icf ſactt 
behind him, as have charge of his flock, and feed 
them in word and work untill he come, and they 
dwell in earthly hbabitations, as other men doe, 
and their edifices and buildings have tieed of re- 
aire, in like ſort as. other mortall mens houſes 
ave, bcing all in like manner ſubje& to rottennefſe 
and corruption; great reaſon'it. had been to have 
allowed him ſome proportion . of thefe great 
woods, towards his ſeryants neceſſary ufes, during 
the time of their (er vice here, and if not.it! the ve- 
ry tenth, it ſelfe, yer in'the xxx. x].. or L. part of 
the ſame, that God thereby might have been as 
well acknowledged' to be the Lord: of the great 
Oakes of the Forreſt , and that by him they have 
their length, breadth, and thickneffe, 'as he is ac- 
cepted ayd reputed to be Lord of the ſmall bram- 
bles and buſhes of the field : for as now the caſc 


ftandeth , God may cicher ſeem to have forgot 
Y 4 hinſclte 


338 | 4 view of the Civile- 


himſelf, that he hath not made tiniber trees tythe- 
able, as hc hath done other ſmaller woods, cſpeci- 
ally having ſuch occaſion to uſe chem, both in the 
Chancels of Churches that are dedicated to his 
uſcs, and alſo in the buildings and repairings of his 
Miniſters houſes, who. ſupply his roome in their 
ſeverall Congregations, untill he returne to judge- 
ment; or that may wel! be obje&ed againſt us, in 
allowing ſuch things for Tythes as us pleaſe, and 
diſallowing the reſt, as was by that ancient Father 
of the Church Tertullian, obje&ed againſt the Se- 


nate of Rome, who. being intreated by the Empe- 


rour Tibexius ( for the ſtrange wonders and mi- 
racles he heard to be. wrought by our Saviour 
Jeſus Chriſt) that he might be entertained among 
the number. of their Gods , refuſed ſo to doe, for 
that chey hcard our Saviour was a Jealous God, 
and did in nofort admit the ſociety and fellow- 
ſhip of other Gods ; which'this grave Father hear- 
ing, (although many years after ) ſaid merrily, 
although wiſcly , That God ſhould be God , it 
man would l:t him. + 

And thus farre of thoſ caſes which are held 
to be abſolutely, of the Eccleſiafticall cogniſance, 
and yet notwithſtanding arc ecclipſed by interpo- 
ation of fundry contrary Matters. e- Fer? 
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CHAP. VI. 
SECT. i: 


In what caſes Diffamatorie words belong to the Eccles 
fiaticall, and what to the Common Law. b., 


N Ow as concerning thoſe things which have 
beene accounted but in a certain meaſure of 
the Ecclcfiaſticall cogniſ{ance, & yet not withſtand- 
ing have anciently, in a manner, been tried wholly 
at the Eccleſiaſticall Courts, ſuch as are marters of 
Niffamation, and matters of Baſtardie, both which 
now adays are much challenged by the Temporall 
Courts, to be of their cogniſfance. But here firſt of 
Diffamation, then of Baſtardie. 

To diffame therefore is, as Bartol faith, to utter —_— FE 
reproachfull ſpeeches of another, with an intent jg, 2. 
to raiſe up an ill fame of him; and therefore him. 
ſelfe exprefſeth thea@it (elfe in theſe words, 
Diffamare, ejt in mala fama ponere. 

Albzit Diffamations properly conſiſt in words, 
yet may they alſo be done by writing, as by 
Difftamatory Libels, 8 alſo by deeds, as by fignes 8& 
geſtures of reproach; for theſe no lefſe thew the |, ;,v,v . 
malicious minde of the Diffamer, than words do, anrhoritare 
 Diffamatory words are uttered cither in ſome verb. qua- 
ſcofhing or jefting maner,ſo as facete & merry men <#19«e de 


»* Cauſa- in 
uſe to doe, to make the _— mervry whercin pores ag 
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they are; or they are ſpoken by ſome that have 
ſome weakenefle , or diſtemperature in their brain, 
either by drink, phrenfic, or other lightnefſe, or by 
any raſhneflc in . their tongue: or they are pourcd 
out upon ſome rankor and malice, by ſome that 
envy another, with intent ro diffame him, & ſpread 
abroad a marter of diſgrace upon him. 

Ariſt. 4; It they be ſpoken in a jeſting manner to make 
Ethic, cap." the company merry, if it bce in a fine ſort deliver- 
entepenuit, ed,it is by the Greeks called ewregmaie, and is by 
Epheſ. 4.5, Arifftotle held to be a vertue, although by S. Pan! 
it ts condemned as a vice; but if it bee in homely 
and grofſe ſort delivered. then is it accounted ta 
Extrade Þbeakind of rudenefle or rufticitic; but whether 
preſumpt. way ſo cver they be uttered, there is, for the moſt 
& bh: part, no adyantage taken againſt them, unlefſe 
thereby there follow any diſcredit to the party, 
upon whom ſuch jeſts are broken, for then are 
F adl they not without blame, Noxius enim ludus eft in 
oil m, Pitio, neither can that bee called a jeſt or ſport, 
J. nam lus Whereby a mans good name is hurt, or any crime 

dus. impoſed upon him. 
The like may be (aid of thoſe which ſpeak hardly 
of any by the lubricitic of their tongue, or weake- 
neſfe of their braine, who for that they arc not 
thought ro ſpeake ſuch words maliciouſly , paſſe 
f,ad1. 141, for the moſt part unpuniſhed, Lubricum enim 
Majeſtatis lingue non facile ad panam trabendum eft,no though 
l. fameſi, a man inthis cafe ſpeak ill of the Prince himſelte: 
And the Civile Law is ſo farre from taking hold of 
fch words in theſe caſes, that the Emperovur him- 
ſelte hath faid of them thus; $7 1d ex levitate 


proceſſe= 
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proceſſerit,contemuendum eft; ſi ex inſania, miſerati« C. Si Jus 

one digniſſimum eſt. JPET 
But if the cauſe of ſuch words bee rankor or 2491x717 

malice, then are they altogether to be puniſhed, 

for that there can be no juft excuſe made for 

them. 

Sach diffamatory words as proceed of malice, Bohic- cap. 
imply either matcers of crime, or matters of defe&. © _ 46 
Such as imply matters of Crime, either are ſuch by omar 
crimes which it is expedient for the Common- p,ovinc. de 

wealth to know, as Treaſon, Felonie, Murther, ſent. 
Inceſt, Adulcerie, and ſuch like, to the end they excomm. 
may receive due puniſhment, whereby God may £4; 1-26, 
bee pleaſed, and the Common-wealth ſatisfied: Or — 
they are ſuch crimes or faults, which it is not ex- ,,;:....; 
pedient for the Common-wealth to be acquaint- /;,y,, 
ed with; as where one calleth one prodigall, or 
ſpend-thrift; For albeit it bee expedient for the 
Common-wealth,that no man miſ-ſpend his eſtate, 
for that the Common-wealth hath as it were an 
intereft in every private Subje&s ſtate, yet this is 
rather his owne hurt, than any other mans, and 
that which he: ſpends away unthriftily, com- 
monly turnes to another better ſubje&s gaine, 
whereby the Common-wealth is relieved in one, 
that it loſt in another; anJ for the moſt pare there 
is no great corruption of manners .in the example 
thereof, ; 

A great while it was before the Lawes of this 
Land tooke knowledge of Diffamations, as count- 
ing them things belonging to the Spirituall Law, ſo 
they were dulic proſecuted, as may appeare by 

TE-< certain 
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Ferm.12. certaine Judgements aud gonſultations which 


iy 6 47 have iſſued out thereon: but now ler men proſecute 
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ff. them never ſo daely, yet Prohibicions goe our on 


them daily,& ſundry others are drawn to the com- 
mon Law Courts by a@ion of the caſe; wherein 
they have ſo infranſ{chiſed themſelves, as that they 
take upon them to confine the Eccletiafticall Law 
how farre it (hall goe therein. Which limications 
notwithſtanding, as farreas | can conccive, are but 
diſtin&ions without differences, and ſo are in very 
deed bur bare Synonomes, that is, diverſe names 
expreſſing one thing : for a!l the words in the ſaid 
limitation inferre no more than this, that Eccle- 
fiaſticall men are not to deale in matters of 
Ditfamation, but where the matter of Diffamation 
is onely Eccleltaſticall; and yet I. reverence the 
Author thereof as a great man, and of like excell- 
encie in this Law, as Papinian was in the other 
Law, and this I think to be commendation enough, 
for never any Lawyer in former age had more 
o——_, or culogic of wit than himſclte 
ad. 

In the firſt of theſe caſes, if a man procecede by 
ordinary conrſe of Law, eicher for the punithmenc 
or the ſinne, as by preſenting} the offender to. the 
Ordinary, or indi&ing him before the Temporall 
Judge, or by admoniſhing him by any charitable 
denunciation, with purpoſe to amend him, and to 
recall him from ſuch offenſive waies as hee is char- 
ged to walke in: Or do any thing in Judgement 
for the def:nce of his owne caule, as in objc&ing 
ſome thing again the partic himfelte, or his 
witneſſes 
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witneſſes, cither for the elevating, or diſcrediting £. Procutus 
of the truth of the cauſe, or the teſtimony of the & 4 fi 


witneſſes; there can be no advantage taken againſt fn. in 
him far he cannot be ſaid to defame, which uſeth _ 
the libertie-the Law gives him: albeit in this caſe ;nfeg, 
ſome adviſethat a man (hal objc& none of theſe f. de regus; 
matters againſt another in judgement, bnt - when J#ris. /. 
his cauſe neceſſarily requires ſuch things to be #4#um +. 
ſpoken for the defence thereof, and that the partic 2” ?detur 
that obje&eth them doth proteſt he doth it not 
with a calumnious minde, but that the defence of 
his cauſe otherwiſe would not be juftified, 
But if any man doe any of theſe things maliti- 
ouſly, with purpoſe rather to utter his owne £- Labeo de 
cankred ftomackce, than that hee would benefit the /' gr nk 
Common wealth chereby, then is hee puniſhable: *, _— 
for although it be bchoofefall for the Common ;”p ** 
wealth that bad mens faults ſhonld be manifeſted, F.ad. /. 
that ſo wickedneſſe may be puniſhed, yet is it not Aguileam /, 
fit they ſhoold be uttered in reproach and choller., // ta vut- 
Of the ſecond ſort, although there be ſome that 77 
containe pettie crimes, yet are they many times ſo 
frivolous, as that they yeeld no a&ion: for fri vo- 
Jous and ſmall things the Law regardcth not. 
For ſuch Diffamations as ariſe upon defeRs, if 
the defe&s be ſuch that the the contagion thereof 
is tO be feared, unlefſe the. people be forewarned of 
the danger that may enſue thereon, as in caſes of 
Leproſie, the Plague, the French Pox, and other 
like infe&ious diſcaſcs, and that ir be revealed 
with a fincere minde, rather to cauſe men to refral- 
ne their companie for fcare of the in fe&ion , _ 
0 
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of any malicious humors againſt the partic, there- 
by to reproach him, it is no Diffamation, Bur if ic 
be uttered in any ſpleene or choller againſt che 
C.quando partic defeAive, then is it aQionable; for it is an 
d& quib.+ auncivile part to lay open another mans defefts: but 
quartz ifthe defe&s be ſuch, as it nothing availeth che 
persl. 241% G ommon wealth they ſhould be knowne; as where 
19 * amanobjecth againſt another any imperfe&ion 
of his minde, or deformitie of his body, which hce 
had from his cradle, or hath happened to him by 
any accident without any default of his, and can- 
not be cafily remedied; or reprocheth him with 
any thing in his ftate or condition, wherewith hee 
is not juffly to be charged, neither is there any juſt 


diſgracefull ſpeeches againſt the other, then is it 
altogether poaniſhable: ;For that ſuch things tend 
onely to contumclic and deſpite, which the Law 
ſecketh by all meanes to repreſſe, for that thereby 
charitic betweene man and man is violated, and 
the peace of the Common-wealth is many times 
broken and diſturbed. 

The proceeding in theſe cauſes in the Civile Law 
was of two forts: for it was cither ad publicam 
vindidtiam, or elſe, ad privatum intereſſe, as the 
partie injuried made his choice thereof. 

« ud L Ad Publicam vindifttam, was when the partic 
Cornelian Diffamed, ſought, to have the Diffamer recant his 
L in confli- words, or to undergoe ſome open and infamous 
gxtionibus. puniſhment for his raſh and. malicious ſpeeches, 
{-ull. whereby it might be publikely knowne abroad 

that he did the other wrong. 
But 


cauſe offered the diffamer why hee ſhould uſe fuch 
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were given out againſt him, but eſteemed his credit 


ſeekes to have his credit ſalved by recompence'in 
money, as the Judge or Jurie, upon proofe of his 
worth and place, ſball eſteeme it, and taxe it. In 
theſe a&ions, hee that ſued ad publicam vindiGam, 
and had followed ſo farre, as that he had brought 
it to a Recantation or a publike diſgrace, could 
not have recompence of his credit by money, fave 
onely in caſe of commutation: neither hee that 
had got his credit vclued by money, could have a 
publique diſgrace alſo infli&ed for his ſatisfa&ion, 
but what way hee had choſen, with that he muſt 
have reſted contented, for that irefull mens wraths 
otherwiſe would never have beere ſatisfied, and the 
proſecution of theſe a&ions otherwiſe would be 
confounded. Fo 
Theſe two kindes of proceedings the Princes 
and Sages of former ages ſceme to have ſorted to 
the two kindes of Juriſdiion that arc amongſt 
us, the one Spirituall, the other Temporall: and . 
therefore the Law of the Land it elſe faith, in a 
cauſe of Diffamation, when money is not demand- 
ed, but a thing done for puniſhment of finne, which 
is all one, as when the Civilians ſay, when it is 
done ad publilicam vindifam, it ſhall be tryed in 
the Spirituall Courts; whereupon by argument of 
contra» 
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But Ad privatum intereſſe, was when hee ſoughtff. de ver- 


not the recalling of the {launderous ſpeeches which _ _ 


at ſome great rate ( as that hee would not for * 7" 2a 


thonſand pounds; or more or lefle quantitic ac-F de re ju 
cording as the worth and calling of the perſon is,dicat.L./ 
have had ſuch ſpeeches gone out of him ) and fo 9% 46 alio, 
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countrary {enſc it followeth, that where the puniſh- 
ment of {inne is not required, but amends in money 
is demanded, there it is to be tryed in the Tempors- 
all Court, for the Law would that every man 
ſhould have his remedie agreeable to reaſon in 
what fort him beſt liketh. And therefore be the 
. faule what it may be, that the words of the 
Diffamation do ſound unto, as long as it ſtands but 
in words, and the partic doth not take upon him to 
juſtifie the matter that is compriſed under thoſe 
words, and doth ſecke but for the puniſhment of 
the ſ{landerous words onely, ſo long it is to be 
tried at the Spirituall Law; for the Law ſpeaketh 
in generall in caſes of Diffamation, where puniſh+ 
ment of finne onely is required; fo that where a 
man is called Traitor, Felon, or murtherer, or any 
other crime belonging unto the Common-Law,be- 
ing every one of them words of great diffamation, 
ſo the pariic therein ſecke puniſhment onely, and 
not his private intereſt, there the Spirituall Law is 
to hold plea thereof. For where the Law doth not 
diftinguiſh, there ncither ought wee to diſtinguiſh: 
but the Law hath aid in generall, that cauſe of 
Diffamation, whoſe proſecution is thus qualified, 
do belong unto the tryall of the Spiritual! Law: 
and therefore even thoſe caſes before remembred 
where the partie followeth this kinde of proſecuti- 
ons, ought by that Law to belong unto the Spiritu- 
all Court, as on the contrarie (ide, Spiriruall cauſes 
of Diffamation being propounded to a pecuniaric 
end ought to be ordered in a Temporall Court, 
But where any man takes upon him to __ 
[ac 
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the crime that hee hath obje&ed, there either 
Court is to hold'plea of the crime that properly 
belongerh to that Court, for that now words are 
no longer in queſtion, but matter is in tryall, whe- 
ther the partie diffamed hath indeed committed 
that offence that he is charged withall or nos 
which can be tryed in no other Court,than in that 
to which it doth properly appertaine. And that 
this was the courſe anciently held in matters of 
Diffamation betweene the Eccleſjaſtiacll and Com- 
mon Law, it is manifcſt by the Statute of 2. of Ed= 
ward the 3. chapter 11. where altough the Statute 
raxeth the perverſe dealing of ſuch, who when 
they had been indifed before the Sherifes in their 
Returne, and after dclivered by Inqueſt before the 
Juftice of the Aﬀſiſe, did ſue the indifors in the 
Spirituall Court, ſurmifing againſt them that they 
had diffamed them, and therefore in that caſe:for- 
bad the like - ſuits; for that _ juſtice thereby was 
hindered, and many pcople were fearcd to indi&: 
Offenders : yet that Statute plainly ſheweth that in 
all other caſes of Diffamation riling out of Tem- 
orall crimes befide this , the Eccleſjafticall Law 
ad the cognifance : and that this was forbidden, 
it was not for that words of this nature, could not 
be cenſured ar'the Eccleſtaſticall Law, when 
puniſhment of fin onely is required, but for that it 
was not fit that thoſe things, which had beene once 
ordered in one Court, ſhould be- called againe to 
examination in another: and therefore the generall 
proceeding in matters of Diffamation, is not there 
prohibited, but the particular crofling of matters 
aſter 
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after judgement is there reprchended,Þ—"\ 
» So that the diftin&ion whereofl formerly ſpake, 
which taketh upon it to determine when a caſe of 
Diffamation is of the Temporall cogniſance, and 
when of the Ecclefiafticall, cannot here take place; 
for that it is contrary to the former Statute ar 
Decree that divided theſe caſes into Temporall or 
Ecclefiaſticall cognifance by the varictic of the 
proſecution thereof, and that it is contrarie to the 
ancient praQiſe that hath confirmed this proſecu- 
tion in either Court, but eſpecially. in the Ecclefi- 
afticall Conrc, which hath ſtill holden the triall of 
ſuch Diffamations wherein fin hath bin ovly ſought 
£0 be puniſhed, untill now of - late, that men have 
Kept over the bankes, of their authoritic and con» 
founded either Jurifdi&ion with the promiſcuous 
as one of another; when as the Statute it ſelfe is 
plaine, that the Authors.of this Statute or Decree; 
whetherſoever you call ic, which ſee theſe bounds 
to cither Law, in procceding upon matters of 
Diffamation, reſpefted not ſo mach the qualicie of 
the crime, upon which the Diffamation grew, as 
therhanner of proceeding thercin, ayming in the 
one at pnblique vendi&, which is to be ſought out 
of the Ecdefaflicall Law,and in the other at private 
mtereſt, which is to-be had out of the Temporall 
Law, 7 
- Neither is an Aion of Diffamarion, a: matter of 
fo light cftecme or qualitic, ( a mans fame or good 
name being in equall ballance with his life ) as that 
it ſhould be drawn away to be attendant on any 
ethcr a&ion that is of (maller weight or impor- 
tance 


tance than it ſelfe is; for this one of thoſe AAions 
which for the ſpeciall preheminence thereof, are 
called Afiones prejudiciales, that is, ſuch that 
draw ſmaller cauſes unto them, but themſelves are 
drawne of none other, but ſuch as are like princi- 
pall. or greater than themſclves are. So that unleſſe 
the manner of proceeding bring theſe cauſes under 
the compaſſe of the Common Law, in ſuch ſort as 
] have before ſhewed, the coupling of them witch 


another matzer of the ſame Law, will hardly bring 


them nnder the triall thereof: for that there be few 
a&ions greater then it ſelfe is,ſo that if the crime be 
Eccleſiafticall, howſovever it toucheth a Tempor- 
all cauſe, the tryall ſhall be ftill at the Ecclefiafticall 
Law. And the ſame that I fay of Diffamations 
riſing out of Ecclefiaſticall crimes, I hold alſo 
to be true in Diffamations ſpringing out of 
Temporall crimes, where puniſhment is required 
for the offenge committed, and amends in miony 
is not demanded, nnleffe happily that grow of pe- 
nance injoyned, which the offender will redeeme 
by giving mony to the Judge, or to the party grie- 
ved. And this | take to be a farre better limitation 
for either Law, baving the ground of the Civile 
Law, anda Statute of the Common Law, and 
comman reaſon ir (;{te for it , than the gther di- 
vile is, which fo diftinguiſheth this buſinefſe, as 
ſtill it makes it reſt in the mouth of the Judge, 
which cauſe of Diffamation js mcere ſpiriruall, and 
which not , which were not to be done if there 
were clear dealing in the watter : for Lawes arc 
ſo. to be. made, as that as little as may be, be left * 
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the diſcetion of the Jadge, bur all be expreſſed as 
farre as the nature of the cauſe will give leave: 
which albeit it be hard to doe, for the varictic of 
the caſes that every day happen, never thought 
on before, yet that is to be -laboured fo farre as 
may be; for this libertic of leaving many things to 
the Judges diſcretion,is many times great occalion 
of confuſion in Judicature, ſaying ſometimes this, 
and ſometimes that , as his private humor ſhall 
lead him: and therefore a plaine diſtin&tion be- 
tweene both the Lawes were beſt , that every man 
may (ec, and ſay what is proper to cither of them, 


SECT. 3. 
That the ſuit of Baſftardie, as well in the principall 


as in the incident that belongs unto the Eccleſia- 
fticall Lay, 


A Nd thus farr as concerning matters of Diffa- 
mation, Now followcth that I ſpeake of 
matters of Baſtardic. 

 Baſtardie is an unlawfull Rate of birth, diſabled 
by divinc and humane Lawes to ſucceed in inher- 
itance. 

Of Baſtards, ſome are oor and borne of ſingle 
women, { in which ranke alſo 1 put widowes) ſome 
other of married women. * 

Of ſingle women, ſome are (ſuch as a man may 
make his wife, if himſelfe be ſole, and unmarricd, 
a8 thoſe that are' kept as Concubines in place of a 
mans wife; ſome other are ſuch as a man _ 
m 
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make his wife, although himſelfe be ſole and un- 

married, for that either they are already precon- 

traftcd to ſome other , or that they be in ſo neer 

a degree of affinity or conſanguinity one to the o0- 

ther, that the marriage would be damnable, and 

the iſſue thereof unlawfull. | 

Gt ſuch as are begotten of fingle women, by fin- 
gle men, who are in caſe to magric them if the 
will, ſome are called by the Civile. Law Filii Na« 
turales, becauſe 'they were begot by ſuch as they 
held for their wives, and yet were not their wives, 
who might be legitimate by ſundry waies , as here- 
after ſhall be ſhewed. 

Some other begort of ſingle womemiif they were be. 
got in vage luſt, withour any purpoſe to hold ſfach 
a one for a Concubine,but upon a defire only to 
ſatisfy a maris preſent luft , whether they were be= 
gotten by married men or fingle men, were ealled 
Spurii, who for the moſt part are putative chil- 
dren, and their father is not otherwiſe known then 
by the Mothers confeffion, which .fome times ſaith 
true, ſome tinfes otherwiſe. 1/dore ſaith , they 
were fo called becauſe they were borne out of pu- 
rity, for that ſuch kinde of luſt is contrary to holy 
Matrimony, whoſe bed is undehiled, and therefore 
the other is corrupt and abominablc. 

But where any was borne of a woman fingle or 
marricd, that proftitvted her ſelfe to every mans 
pleaſure, and made publick profeſbon of her ſelfe 
to be an harlot, (ſuch as they are whom the Law 
calteth Scorta ) theſe were called Manzeres. 


Thoſe which were begotten of married women 
& were 
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were called Noth; , becauſe they ſeemed to be his 
children whom the marriage doth {hew , but are 
not, no otherwiſe thah ſome feavers are called Ng 
tha, that is , baſtard feavers, becauſe they imitate 
the tertian or quartan Feaver in heat, and other 
accidents, but yct are neither tertians nor quar- 
cans, as the learned Phyſitians well know: bat theſe 
are counted fo 'to be baſtards, if either the hus- 
band were ſo long abſent from his wife , or by no 
poſſibility of Nature the child copld be his; or that 
the Adulterer antl' Adulterefſe were ſo known to 
keep company together , as that by juſt account of 
time, it could not fall out to be any other mans 
child but the Adulterers himſelfe: and yet in theſe 
very caſcs within 'this Realme , unleffe the husband 
be all the time of the impolſlibility beyond the Seas, 
the Rule of the Law holds true, Pater is eft quem 
#uptie demonſirant. 
' The moftnefarious and Taft kin4 of Baſtards arc 
they whom the Law callech Inceſtuofi, which are 
2go0t between Aſcendents and Deſcendents in in- 
finitum , and between Collaterals ,.ſo farre as the 
Divine Prohibition of the right interpretation 
thereof doth fretch it (elfe, 
The <cffe&s of theſe ſorts of Baſtardies are di- 
verſe. : 

Firſt, it Raineth the bloud, for that he that is a 
Baſtard can neither challenge Honour nor Armes 
from the Father or Mother, for that he was m_ 
and borne out of Matrimony , which is the firſt 
ſtep to Honour: and therefore the Apoſtle calleth 


Heb.iz 4, Marriage honourable , whereupon it muft follow, 


that 
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that the onpoſice thereof is thame;for , albeit it be 
no fin for a Baſtard to be a Baſtard, yet it is a de- 
:& in him to be ſuch a one, and a ihing cafily ſub- 
ze& to reproach. | 

Secondly, it repelleth him that is a Baſtard, 
from all ſucceſſion, deſcending from the Father or 
the Mother, whether:it be in Goods or Lands, un- 
Iefſe there be ſome other collaterall proviſion 
made for the ſame : for that all ſuch Lawes and 
Statures as are made to any of theſe purpoſes, 
were intended to the benefit of ſuch as arc legiti» 
mate, and are next of kin by Jawfull ſucceſſion, and 
not by unlawfull conjun&ion. 

To legitimate him that was a -Baftard , when 
there could no claime be made unto his births 
right bat by grace, among the Romans were (un- 
dry wayes ; firſt where the Father of the Baſtard 
(chey being both ſingle perſons.) married the wo- 
man, by whom he begot the child; ſecondly, 
where the father did by his laft Will and Teſta- 
ment; or by ſome publick inſtrument ſubſcribed b 
witnefſe, name him to be his naturall and lawfall 
ſonne , or {mply his ſonne, without the addition 
of any of theſe two words, baſe, or naturall, and 
there withall did make him his heire, which could 
not be, but in ſuch caſes only , where the Father 

+had no other naturall and lawfull childe left a- 
live. 

Thirdly, whereas the Prince by his Reſcript,or 
the Senate by their Decrce, did doc any one that 
credir, as to grant them the favour of legitimation, 
which was done, for the moſt part, in ſuch caſcs 
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only, where either the father of the Childe, or the 
Childe himſelfe , offered himſelfe to be attendant 
on the Court or Prince. 

In this Reaſme, none of the foreſaid legitimati- 
ons take place, as farre as I canlearne, but only 
that which is done by Parliament, and that very 
rarely; for beſides thoſe that King Hemry the 
cight did in the varicty & mutability of his 'mind, 
towards his own iſſue, 1 think there cannot be 
many examples ſhewed: for ,} as for that which is 
wrought by ſubſequent Marriage, being a thing 
anciently preſſed by the Clergy of this Land, to be 
admitted in like ſort, as it is uſed in other Lands, 
where the Ecclcſiaſticall Law taketh place; it was 
reje&ed by the Earles and Barons with one voyce, 
and anſwer was made, that they wonld not change 
the Lawes of the Realme in that point, which to 


that time had been uſed and approved. All theſe 
caſcs of Baſtardie in other Lands, whether they be 


ſuch or not ſuch ,are triable by the Ecclefiafticall 
Law: But here with us it is queſtionable , to whar 
Law, and how farr= they doe appertaine, whether 
to the Ecclefiafticall or Temporall. 

For the matter of Baſtardie, what it is , the Ec- 
clefiafticall Law, and the Temporall difler not, but 
there is a diverſity between them in the proſecuti- 
on thereof, for the Ecclcfiaſticall Law bringeth it 
two wales in Judgement ; the one incidently, the 0- 
ther principally ; but the Cammon Law maketh 
two ſorts thereof, the ope generall, the other ſpe- 
ciall : Bur firſt of the Ecclefiaſticall diviſion , then 
of the Temporall, 
Baſtar- 
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Biftardie is then ſaid to be incidently propounded, 
when it is laid in barre of ſome other thing, thats 
principally commenced; as when one ſucth for an 
inhericance that he pretendeth is due unto him by 
his nativitic, an other crofſ:th him therein, by 
obje&ing againſt him baſtardie, with purpoſe to 
exclude him from his a&ion in the inheritance: 

here the barre is in the incident, becauſe it comes 
excluſively to the ation of inheritance, but the 
ation for th: inheritance ir ſelfe was in the princi=- 
pall, for that it was begun in conſideration of the 
inheritance, and not with inrent to prove himſelfe 
legitimate: which happily hee never dreamed of, 

wh2n he firſt entered his a&ion for the inheritance, 

In which caſe, h: which is chareg:d with the baſtars 
die, may require himſelfc to be admitted to prove 

himſelfe legitimate, before the Eccleliafticall Judge, 
and to bee pronounced to be ſuch a one, 44 
Curiam enim Regiam non pertinet agnoſcere de 
Baſtardia:Againſt which the Law of the Land doth 

not oppoſe it ſelfe, but acknowledge it to bee the 


Ith. 7, Caps 


right of the Charch* And yet to avoid all fubrill , zje,. 5, 
and ſurreptitious dealing in this bchalte, it hath ſet ca.11. 


downe a warie and cautelous forme of proceeding, 
by which the fame ſhall be bronght unto the 
Ocdinarie, and fach as have intereſt in the ſuir, may 
hve notice thereof, and time to objz& in forme 
of Law againſt the -proofes and witneſſes of him 
that precends himſelfe ro be Myulier, if they lo. 
thinke good: and what ſhall be certific herein by 
the Ordinarie, as concerning the nativity of him 
{ that is burthened to be a Baſtard,)that is, whether 
& 3 he 
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hee were borne before or after his Parents marri. 
age) ſhall be ſupplied in the Kings Court, cither by 
judging for, or againſt the Inheritance. 

Bur- Baftardie is then taken to bee principally 
propounded, when either one finding himſclfe to 
be greeved wich ſome malicious ſpeech of his ad- 
verſarie, reproaching him with Baftardic, or him- 
ſelfe fearing to be impeached in his good name, or 
right, doth take a courſe to cleere his nati- 
vity, by rcalling into the Law', him or them by 
whom hee is reproached, or feareth to bce 
impeached in his right and credit, to fee him, to 
prove himſelfe legitimate, and to alledge & obje& 
againſt it, if they ought have, or can have to the 
contrary: which if either they doe not, or doing to 
the urmoſt what they can, can bring no good 
matter againſt his proofe, but that it ſtands Rill 
good and eff-&uall in Law, to all intents and pur- 

oſes whatſoever ( although perhaps hereby hee 
hall not be able to carry the inheritance,both for 
that it appertaineth not to the Ecclefiafticall Law, 
to judge of Lands, Tenements or Hereditaments; 8& 
alſo for that there is a preciſe forme ſet downe by 
Statute, how ſuits of this nature ſhall be recover- 
ed) yet if no oppoſite or contradif&er appeare 
herein, and the ſait was onely taken in hand againſt 
ſuch, as cither openly reproached him, or ſecretly 
buzzed abroad Learns ſpecches, as concerning 
his legitimation: it is not to be doubted, but by an 
accident alſo it will be good for the inheritance it 
ſelfe, for where a mans legicimation is ſufficiently 
proved, thereon followeth all things which natu- 


rally thereto belong. But if any man urge the forme 
of 
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of the Statute, being interefſed therein, then muft 
it necefſarily be followed, for that otherwiſe it 
would be thought, all that was done before, fo 
ly | farre as it may concerne the inheritance, although 
tro || it were bat in a conſequence, were done by collahi- 
d- | on. This kinde of procceding hath been much 
m- | more in uſe in former times then ir is now, and 
or || nzver any oppoſition made againſt it: but now it 
ti- | goeth not altogether clecre without contradiion, 
by | as many other things are offenſively taken, which 
ce | notwithitanding have guod ground, and fofticient 
to | warrant for them. | 
& And fo farce as concerning the Ecclefiaſticall 
1e | proceedings in this bulinefſe; Now to the T:mpor: 
ro | all ſorts of them. 
d Generall Baſtardie is ſo called. hecauſe ir com-g 
Il | in incidently, and is in groffe ob je&cd againſt ſome 
'» | that ſire ina marrer principall, ro diſappoint his 
e | ſuit, This ſuit, becauſe ic is of the Eccletiaſticall 
r | congniſance, itis ſent by the Kings writ ro the 
Ocdinarie, with certaine additions for more per- 
ſpicuity of the inquirie thereof; as that whether 
he that is charged with th: Baftardie, were borne 
in lawfull Matrimonie, or 01: of Matrimonie, or Lib.Intrac. 
whether he were borne before his Father and #04. 35: 
Mother were lawiully contrakted ro gether in 
Matrimony , or after. All which the Ordinarie 
mak:s inquirie upon by his own: Ordinarie and 
paſtorall authoritic ; for that matters of Baſtardy 
dae originally belong to the Ecclehaſticall Court, 
and nor the Temporall: And as hee findes the 
tracch of the matter by due examination to b-e 
£ 4 this 
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this, or that, ſo hee pronounceth for the ſame in 
his owne Conſfiftorie, and makes certificate there- 
upon to the Kings Court accordingly; and as hee 
pronounceth; ſo the Temporall Judges follow his 
ſentence in their gs, cither tor, or againſt 
the Inheritance that is in queſtion. 

Sgpeciall Baſtardy they ſay is that where the 
Matrimony is confeſſed, but the priority or poſt- 
crioritie of the Nativity of him whoſe birth is in 
queſtion, is controverſed; which to my thinking, 
if I conceive aright, is no other thing then the 
generall baſtardie, tranſported in words, but agree- 
ing in ſubſtance & marrer with the other: for even 
theſe things which they pretend make ſpecial 
Baftardie, are parts and members of the generall 
Baftardic,and are cither confeſſed or inquired upon 
by vertue of che Kings writ in the fame: For firſt for 
the Matrimonie that is here mentioned, it is there 
agniſed both by the Plaintife in pleading of it, and 
the Defendant in the anſwering thereto, and there- 
fore the Plaintifes pleais thus; Thou art a Baftard, 
for that thou waft borne before thy parents were 
lawfully contra&ed together in Marriage, or be- 
fore their Marriage was ſolemnized in the face of 
the Church: To which the Defendants reply is, [ 
am no Baſtard, for that I was borne in Jawfull 
Matrimony, or that I was borne after that my 
Father and Mother were lawfully marricd together: 
In both which you ſce,there is a Marriage confeſſed, 
and the queſtion onely is of the priority or po« 
ſteriority of the nativity of him that is charged 
wichall, whether it happened before, or after his 

parents 
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parents marriage, which,as they hold, is the other 
member of ſpeciall Baſtardie: and yer this priority 
or poſtcrioritic of nativity, by vertue of the Kings 
writ, comesno lefle in inquirie to the Ordinarie 
in the caſe of the generall Baftardic, than they make 
it to be traverſable in the ſpeciall Baſtardic; and 
therefore the writ to-the Ordinary for generall 
Baſtardie, is conceived in this manner: viz. Inqui- 
ratis utrum predicius A. pars rea, genitus vel natus 
fuit ante Matrimonium Contraqum inter talem 
Patrem ſuum, & talem Matrem ſuam: vel poſt, So 
that either they muſt confeſſe there is no ſuch 
baſtardie, as they make ſhew there is, diverſe from 
that is tried before the Ecclefiaſticall Judge, or 
that themſelves doe confound the members that 
ſhould divide the ſame, and make them one,or the 
other, as them liſt; for borh (imply they connot be, 
unlefſe they be diſtinguiſhed with other notes and 
differences, than hitherto I finde they are, But to 
ſay the truth, if theſe things be well weighed and 
conſidered, ſpeciall Baftardic is nothing elſe, but 
the definition of the generall, and the generall 
againe is nothing but the definite of the ſpeciall : 
for whoſoever is born out of, or before lawfull 
Matrimonie, hee is a Baſtard, and he againe is a 
Baſtard that is borne before, or out of [awfull 
Matrimony, ſo that theſe things to bee a Baſtard, 
and to bee borne out of lawfull Matrimony arc 
convertible one with the other: ſo then as it were 
very hard to make a divoree betweene theſe things 
that are ſo neerc in nature one to the other, being 
conuertible rermes one to the other; (o hard againe 
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It were in policie to disjoyne theſe things in triall, 
that are ſo neere in affinitie one to the other, 
becauſe they are the fame, in ſubſtance and nature 
as the other arc, and therefore Eodem jure cenſert 

12:9.c.2. debent; And 2!fo ne continentie cauſarum dividantur, 

cegnovimms which is no Iefſe abſurditic in Law, than it is a 
groſſenefſe in other learning, to deny a principle, 
or generall Maxime of the profecſion, 

And fo farre hith=rto as concerning the reaſons 
and arguments, that may be brought againſt this 
ſpeciall Baftardic. Now it refteth that I ſhew by 
ancient precedents,that both theſe ſorts of Baftardy 
have appertained to the Ecclefraſticall Courts 
only, and the firſt precedent is in the inci- 
dent the other in the principall: and the precedent 
is no lefſe ancient then Henry the ſeconds time, as 
that which happened under Alexander the third, 
about the ycarc of our Lord 1160. and the caſe 

" ", 1s this, Cs 

ext, qui A ccrtaine man of Norwich Dioceffe called R. H. 

fi ſuns ifſue T,H.who had a Son called C,H1.H. deceafing 

tegitimi. before R.H. the Father, C.H. ſucceeded in his 
Grandfathers Inheritance, his ſaid Grandfather 
being dead; but M.H. Brother to the faid Grand- 
father, pretending that the ſaid I.H. was a Baſtard, 
draweth the (aid C.H. into the Temporall Coure 
upon the Inheritance; whereupon C,H. call:d the 
Gid M.H. into the Biſhop of Norwich his Courr, 
for the triall of his nativity; bat che Biſhop lang 
protrafing the cauſc, C,H. appealed ta the Pope, 
who delegated the fame caufe to the Biſhop of 
Excefer, and the Abbot of Hereferd, with __—_ 

That 


Moneths,yprove that which hee obje&ed againſt C. 

HA. that then they ſhould intimate the ſame to the 

ſecular Judge, before whom the inheritance was 
in queſtion,that he ſhould not ſtay any longer upon 
the queſtion of legitimation, but proceed to 
Judgement in the cauſe of the inheritance. Which 
preſident, though it be long before the Statute of 
Baftardic, made by Henry the 6. and ſono writ 
went from the Temporall Court, for the certificate 
thereof: yet it ſhewes, that the Temporall Judges 
in thoſe dayes did not proceed to Judgement in 
the principall canſe, before the incident were deci- 
ded by the Ordinariez and that they counted 
baftardy then to be'of the Eccleſiafticall cogniſance; 
and that it was lawfull for him that was pretended 
to be a Baftard, to appeale from his Ordinarie, if 
either the Ordinarie detra&ed the determination 
thereof, or were ſuſpeA&cd of partiality. 

And thus farrec of the incident. There is an other 
much like precedent to this in the ſame Kings 
dayes, but that is in the principall, for that the in- 
heritance came not firſt in queſtion, 'but the 
legitimation it (ele, and the caſe is as followeth. A 
certain man called Ralph, kept one Analine, the 


wife of one Allin, by whom he was ſuppoſed to £44, cay- 
have begot one Agatha, whoalſo being married, bor 
had a Sonne called Richard; R alphe going beyond filii ſunt 
the Sea, left Richard and his Mother Agatha in !egittmt. 


poſleſsion of all his goods and lands; but newes be- 
ing after brought, that the ſaid Ralphe was dead 
beyond the Sea, Francis the Brother of the ſaid 
R alphe, 
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Ralphe, ſpoyled the ſaid Richard of the poſſefsion 
of all the goods and lands he had of the faid R alpbe 
his Grandfather, for that he did pretend the ſaid 
Agaths his Niece, and Mother of the ſaid Richard 
was not borne of lawfull Matrimonie, ſo that 
neither ſhee her ſclfe, nor her ſonne. ought to 
ſucceed the Brother of the ſaid Francy, but that 
the inhericance thereof did belong unto himſelfe: 
whereupon the ſaid Richard being thus ſpoyled by 
Francs his great uncle, obtained Letters of reftitu- 
tion to the Biſhop fof London, the B, of Worceſter, 
and the B. of Excefter ,under this forme :; That be- 
fore they entred into the principall cauſe , which 
was this, Whether the ſaid Agatha were borne in 
Iawfull Matrimonie, or nor, they ſhould reſtore the 
aid Richard ro his Grandfathery imheritance. But 
the Biſhop of Rome, after under underftandingby 
rhe ſaid Delegates , that the plea of inheritance 
within this Realme , did not belong unto the 
Church, but unto the King, recall'd that part of 
his reſcript,which concerned the reftitution of the 
faid Richard to his inheritance, and gave order to 
the foreſaid Biſhops, to proceed in the cauſe of le- 
gitimatio; willing them to inquire, whether the ſaid 
Agatha were borne of the faid Aneline in the life 
time of her busband All:n, & when ſhe dwclt and 
cohabited with him, as with her husband; or 
whether the (aid Ralphe,Father of the ſaid Agatha, 
kept the ſaid Aneline openly and publickly, while 
the ſaid Alix yer lived; And if they found it to be 
fo, then they ſhould pronounce her the ſaid Agatha 
to bee a Baſtard, for that Axelize her Mother 
could 
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on flcould not be counted to be a wife, but a whore, 


which dcfiling her husbands bed, preſumed to keep 
company with another,her husband yet being alive: 
But if they found it otherwiſe then they ſhould 
pronunce her, the ſaid Agatha to be legitimate. 
All which was done after the death of the ſaid 
Kalph and Aneline, as the Decretall it (elfe ſhewes: 
Neither was there any authoritic that oppoſed ic 
ſelfe againſt that proceeding, but held it to be 
good andlawfull, though it were in terme of 
ſpeciall Baftardie, for then that which they now 
call ſpeciall Baftardie, was not borne. Belides 
hereby it appeareth, that the Otdinaries then did 
not onely proceed in caſes of Baftardie incidently, 

that is, when a ſuit was before began in the Com- 
mon Law, upon a triall of ipheritance, and that by 

writ from the Temporall Courts, but even origin= 
ally, and that to prepare way unto inheritance, or 

any other good that was like to accrue unto a min 

by ſucceſſion, or to avoid any inconvenience that 

might keepe him from promotion, as may appeare 
by this praRiſe following. 


C 


Prieſts in the beginning of the Raigne of Henry 9g 


onflitur. 


; F tho innoc 
the 3. yet married ſe-retly, and their children were uit de uxo* 


counted capable of all inheritance, and other he- ratis 4 
nefits that might grow unto. them by lawfull #*neficiss 


marriage, ſo that they were able to prove that ®2**14#s 


their parents were lawfully married together by 
witnefſes,or inſtruments: which many children did, 
either upon hope of ſome preferment, that by 
ſucceſſion or otherwiſe was like to come unto 
them, or to avoid ſpme inconvenience that _— 

wiſe 
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wiſe might light upon them for the want of that 
proofe, ſome their Parents yet living , othcrs their 
parents being dead , and the proccedings before 
the Ordinary was holden good, to all intents and 
purpoſes, even in the Common Law, for otherwiſe 
they would not have fo frequented it: for as yet 
there was made no poſitive Law againſt marriages 
of Prieſts, and Miniſters, but the Church of Rome 
then plotting againſt it, (for that by that they 
pretended the curſe of Soules was negleCed, and 
the ſubſtance of the Church waſted and diſlipated) 
. did by Otho then Legate 2 Latere to Gregory the 
ninth order by a Conſtitution , that all ſuch Mini- 
fters as were marricd,ſhould be expelled from their 
Benefices, and their Wives and Children ſhould be 
excluded from all ſuch livelihood, as the Fathers 
had got during the time of the Marriage, cither 
by themſelves, or by any middle perſon , and that 
the ſame ſhould become due unto the Church, 
wherein they did reſide, and that their children 
from that time forth ſhould be diſabled to injoy 
holy orders, unlefſe they were otherwiſe favoura- 
bly diſpenſed withall ; which Conſtitution al- 
- though it wrought to that effe& , to barre Priefts 
* for chat time of their Marri 
the Goſpell burſt out , and ſhewed that that do- 
Arine was erronious, yer to all other cffe&s, the 
proceeding in the cafe of Baſtardic ſtood good as 
a thing due to be done by holy Church, And 
therefore Lirwoed comming long after, in his Ca- 
talogue that he maketh of Eccleliaſticall cauſes, re- 


Citeth Legitimation for one among the reſt , = 
| tNat 


tage , untill the light of 7 
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at || that in thoſe daies there was no diſpute or pra&iſe 
cir || to the contrarie, 

ore | And thus farre as concerning thoſe things 
nd | wherein the Ecclefiaſticall Lawes arc hindered by 
viſe IN the Temporall in their proceedings contrary to 
yet || Law, Statute and Cuſtome anciently obſerved, 
7cs | which was the third part of my penerall diviſion. 
ne Þ Now it followeth that I ſhew whercin the Ecclefi- 
cy | afticall Law may be rtlieved, and (o both the 
id | Lawes know their own bounds, and not one to 
1) |} over-beare the other as they doe at this day, to 
1c | the great vexation of the Subje&, and the intolera- 
i- | ble confuſion of them both, which is the laſt pare 
r | of this Treatiſe. 


PART. IV. 


PRLVGEN VIDED WELL 
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CHAP, I. 
SEG I 


The meanes bow to relieve the Civill Law : that they 
are of two forts : that two things are required t0 
the firſt means, and that tbe former of theſe is the 
right interpretation of Lawe;, and what that is, 


He means tberefore to relieve the profeſſion 
of the Civile Law are two. The firſt is , by 
the reſtoring of thoſe things which have been po- 
werfully by the Common-Law taken from them, 
and the bringing of them back againe unto their 
old and wonted courſe : The other is by allowing 
them the prafiſc of ſuch things as arc grievances 
in the Comman-wealth, and fit to be reformed by 
ſome Court, bat yet are by no home-Law provi- 
ded for. 
The firſt of theſe ſtands in two things, whereof 
the one is the right interpretation of the Lawes, 
Statutes, and Collome which are written, and de- 
viſcd in the behalfe of the Eccleſiaſtical Law, The 


other conſifteth in the corre&ing and ſupplying of | 


ſuch Lawes and Statutes that are cither ſuperflu- 
ous or defeQive in the penning, made in the be- 


halfe 
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halfe (as it is pretended) of the Ecclefiafticall pro- 
fefſion, but yet by reaſon of the unperfe& penni 
thereof, are conſtrued for the moſt part agai 
them. 

The right interpretation of the Law, Statutes, 
and Cuſtomes pertaining to the praiſe , ftandeth 
as is pretended in the Judges mouth, who not- 
withſtanding hath that authority from the Sove- 
raigne,' and that nor to judge according as him 
beſt liketh, but according as the right aþthe cauſe 
doth require. 

The ſupply or reforming that which 1s over- 
plus, or defe&ive, is in the Parliament, fo notwith. 
ſtanding as that the Prince eycrmore breatheth 
life into that which is done. 

Lawes, Statutes, or Cuſtomes, are then beft in- 
terpreted when as the very plaine and naturall 
ſenſe of them is ſought after, and no forraine or 
ſtrained expointion is mixt with them; for that 
turneth juſtice inte worme-wood, and judgement 
into gall : then that the Judge be not too ſubtill 
in his interpretation, but follow ſuch expoſition of 
the Lawes,as men of former age have uſed to make, 
if they bc not plainly abſurd, and erroneous, for 

oft ſhifting of Interpretations breedeth great vari- 
ance in mens ſtates, among ſuch as have buſy heads, 
and much diſcrediteth the Law it ſelfe as though 
there were no certainty in it; with which although 
the ſage Judges of our time cannot be charged, for 
ought that | know, yet ( | cannot tell how) men 
much complaine the Lawes are farre otherwiſe 
conſtrucd in theſe daies, than they were! in former 
A a ages 
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- ; which as it is an ordinary complaint in the 


emporall Courts, ſo it is not without cauſe, 


much lamented at the Spiritua]l Court”, where the 
interpretation upon the three Statutes of Tythes 
made by King Hexry the cight , and Edward his 
ſonne, among other inconſftancies of other Lawes, 
hath ſuch great variety of ſenſe and underſtanding 
in ſundry points thereof, as that if the makers 
thereof were now alive, and the firſt expoſitors 
thereof ſate in place of Judgement againe ( the 
Statutes being meaſured by the interpretation they 
now make of them) would hardly acknowledge 
them either to be the Statntes that they then made, 
or the other did after expound, and declare: for e« 
very of theſe Statutes and the ſenſe that was given 
of them, was wholy for the benefit of the Church, 
according to the tenor thereof , but as they now 
receive cxplication, they are not only not benefici- 
all unto the Church , but the greateſt hinderance 
to the ſame that may be; for the words are made 
to jarre with the ſenſe, and the ſenſe with the 
words, ncither is there kept any right analogy in 
them : and therefore the Reverend Judges are to 
be intreaced ( becauſe they challenge unto them- 
ſelves the opening of the Statutes alonc, albeit per- 
adventure that be yet ſub judice , where the Statute 
of Eccleſtafticall cauſes is to be interpreted )) that 
they would recall ſuch exorbitant interpretations, 
as have of late gone abroad upon theſe Statutes, 
and reſtore them to their ancient ſenſe and under- 
ſtanding. No man can ſo cunningly cloake an in- 
terpretation, but another will bc as cunning as hee 
to 
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to ſpie it out , and then the diſcredit will be the 


Lawes. A ſmall errour ( faith Ariſtotle) in the be. Lib. r. 
ginning, is a great one in the end, and he that goeth Folitic« 


out of the way a little, the longer he goeth on, the far- 
ther he is off from the place his voyage ws to; and 
therefore the ſpeedier returne into the way again 
is beſt. The old Proverbe is : He that goeth plain- 
ly goeth ſurely , which may he beſt verifycd in the 
expoſition of the Law , if any where clfc ; for com- 
monly men offend no where more dangerouſly 
than under the authority of the Law, and there- 
fore one ſaith very well, that there are two ſalts re= 
quired in a Fudge, the one of knowledge, whereby he 
may have skill to judge uprightl; the other of conſci « 
ence, whereby he may be willing to judge according to 
that as his (kill leadeth him unto : both which be- 
ing in the gravs Judges, it is not to be doubted, 
but they will be eafily induced to review their 
own, and their predeceſſors interpretations , and 
reduce ſuch exorbitant expoſitions as have ſcaped 
out thereof unto the right and naturall ſenſe there- 
of: which if perhaps they ſhall be loath to doe, 
for becauſe it mikes for them , or for ſome other 
like partiall r:p:&, then humble (application is 
to be made unto his Majeſty 1 that he himſelfe will 
be pleaſed to pive the right ſenſe of thoſe things 
which are in controverſy betwzen both the Juriſ- 
ditions : for his Majeſty by communicating his 
authority to his Judge to expound his Lawes, 
doth not thereby abdicate the ſame from himſelfe, 
but that he may aſſume it again? unto him , when 
and as often as he pleaſeth. Whole T4" 
A a2 .h 
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in that is to be preferred before theirs, firſt for . 
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that his interpretation is impartiall as he that will 
not weaken his left ſide to make ftrong his right 
(for ſo are: theſe jurifdi&ions as they are referred 
unto his politique body) but will afford them c- 


L.1.num. guall grace, and favour, that he may have like uſe 


8, C. de 
legibus. 


L.1. num. 


7.C. eod.l. 
þo® 


omnes 


puli ﬀ. de 
Juſtit, & 


Jure. 


of them both, either in forraigne- or domefticall 
bufineſſe, as occaſion ſhall ſerve : then that his 
Judges interpretation maketh right only to them 
between whom the cauſe is, but his highneſlſe ex- 
poſition is a Law unto all, from which it is not 
lawfull for any Subje& to recede, neither is it re- 
verſeable by any , but by himſclfe, upon a ſecond 
cogitation; or him that bath like authority as him- 
ſelfe hath-: and therefore moſt fit to be interpoſed 
berween Juriſdidtion and Juriſdi&ion, that the one 
party be not Judge againſt the other in his owne 
cauſe, which is both abſurd and dangerous. 

And let this (uffce for the right interpretation 
of Lawcs and Statutes : Now it followeth that 1 
ſpeak ſomething of the ſupplies that may be made 
tO the defeAs that are in the ſame: 


SEGCH. 


The ſecond thing required to the firſt correfing of 
ſuperſtition, and ſupplying of defeCtive Statutes. 


"T is not to be doubted, bur it was the full mind 
ÞK and intent of the Lawmakers, which made 
thoſe three Statutes to infeoffe the Ecclefiaſticall 
Courts in the inhcrictance of all thoſe cauſes that 
are 
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are compriſed in thoſe Statutes , ſave thoſe that 
are by ſpeciall name exempted , and that they did 
by the ſaid Statnte, as it were deliver unto them 
full and quiet poſſeſſion of the fame, for even fo 
ſundry branches of the faid Statute do ſhew, as [ 
have elſewhere made it manifeſt ; and that there 
hath grown queſtion upon many points thereof, 
and that the profefſors of the Eccleſtafticall Law 
have been interrupted in the quiet poſſefſion there. 
of, commeth of rhe unperfe&-penning of the ſame, 
and not of any juſt title or claim that may be made 
by the profeſſors of the other Law therennto : but 
this is a thing not only proper to theſe three Sta- 
tutes, but alſo common to all other Statutes which 
are writ of any Eccletiafticall cauſes within this 
Land; which notwithſtanding may be remedied, 
if it ſeem good unto his ſacred Majeſty and the reſt 
of the wiſdome of the IJand afſembly together at 
any time for the'making of wholſome Lawes , and 
the reforming of the ſame, by ſupply of a few 
words in ſome places , or periods that are defe- 
&ive, and yet keeping the true meaning and ſenſe 
of the ſame, 

As for example in the Statute of the two and 
thirtieth of Henry the eight, in the & wherefore, 
neere the beginning of the ſame Statute, the Statute 
ordering, that all perſons of this Realm:, and 
other ofthe Kings Dominious (hall truly, and 
etfe&ually ſer out, and pay all and fingular Tythes, 
according to the lawfall cuſtom:s, and uſages of 
thz Pacithes where they grow; and becom: die: 
becauſe there is a queſtion made where theſe 
AS 43 cuſtomes 
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cuftomes & uſages ſhall be tryed, in the Ecclefiaſti- 
call or Temporall Law; if theſe or the like words 
had beene added to the ſame ( to be proved be- 
fore an Ecclefjaſticall Judge after the forme of the 
Ecclefiaſticall Law, and not elſewhere ) the whole 
matter had beene cleare for that point. 

And whereas againe in the end of- the ſame 
Statute, there be ſome good words tending to the 
appropriating of theſe matters of Tythes, and ob- 
ligations, and other Eccle{iafticall duries to the 
Eclcftaſticall Court; and that the remedie for them 
{hall be had in the Spirituall Court according to 
the ordinance of the firſt part of that AR, and not 
otherwiſe: yet becauſe there is no penaltie to that 
att, bulie men eafilie make a breach thereinto, for 

that Lawes without penalties,for the moſt part are 
weake & of-no force: if therefore this or the like 
ſ(upply were made ( if any man ſue for theſe, or 
like daties in any other Court, than in the Kings 

Ecclefiaſticall court, the parties ſo ſuing, to forfeit 
the treble value of that which he ſued for, to be 
recovered in the Kings Eccleſiafticall Court, where 
it onght to have bin commenced, by the way of 
Libells, or Articles, the one halfe thereof ſhall be to 
the King, the other to the partie grieved ) many 
of theſe ſuits would eaſily be met withall. Neicher 
Is it to the purpoſe that this is matter of mony, 
and Lay-Fce that ſhould be in this ſort forfeited, 
and rherefore is not Regularly to be ſacd for in 
the Ecclefiaſticall Court; for ſeeing the cauſe is 
Eccl-fiafticall, upon which the matrer of forfeiture 
ariſcch, it may be very well allowed,Ne continentie 

cauſarum 
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caufargm dividantur: and for that ordinarily 
every juriſdifion that is wronged may defend it 
(cite with a penaltie; beſide, we do by the like 
right in the Eccleſtafticall courts recover expenſes 
of ſuits in Law, fees of Advocates, & Proors, & 
mony for redemption of tin, fo that it will beno 
ſtrange matter to have this kinde of ſuit allowed 
unto the Ecclefiaſticall Court, 

Further, whereas there are in the Statute of 
Edward the fixt, chapter 13, in the beginning 
almoſt of the ſaid Statute two clauſes under paine 
of forfeitare,ons of treble value,for Tythes carried 
away before they were divided, ſet out, or agreed 
for: The other of double value where the Tythes 
were hurt or impared by the partic ſtopping or 
lecting him that had intereſt thereunto to carrie 
them away, or by withdrawing, or carrying them 
away himſelfe; & the ſame is ord:red by a clauſe in 
the ſecond branch thereof reaching unto them 
both ( for that a clanſe put in the end of two 
ſentences, ſtretcheth it (elfe indifferently unto them 
both, if there be no more reafon ic ſhoald belong 
to the one than the other, as there is nor in this 
caſe, for if it were nor ſo, the firſt penalty had no 
order ſet down, how it might be recovered ) that 
the ſame ſhall be recovered according to the Kings 
Eccleſiafticall Law: to which if thre were added 
this word [ only ] and not elſe where, or other- 
wiſe, and they martiall:d in their right places, 
there were nothing more ſure or ſtrong. 

Moreover, whereas in the firſt proviſo of that 
Statute it is decreed, that none (hall be compelled 
Aa4 to 
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to pay any manner of Tythes for any Hereditam- 
ents, which bythe Lawes or Statutes of the 
Realme, or by any Priviledge , Prefcription, or 
Compoſition Reall, arc not chargeable therewith- 
all; whereby it is doubtfull in what Court the ſaid 


Exemptions are'to be alledged: if there were in- | 


ſeted theſe words, or other of like nature | the ſaid 
Lawes, Statutes, Priviledges, Preſcriptions, or 
Compotitions reall to be alledged, argued, traverſ(- 
ed and determined before the Ecclefiaſticall Judge 
onely according to the forme of the Eccleſiafticali 
Lawes, and not cl{c-where | upon like forfeiture of 
treble dammages, as is aforeſaid, would make this 
poynt ſure unto the Eccleſiaſticall Law. 

Over and beſides this, whereas in the ſame 
Statute there is a diſcharge allowed to barren, 
heath, and waſte ground, in ſome for not payment 
of tythes, in other for the manner of payment of 
them for the ſpace of 7, yeares, after the impro- 
ving and converting of them into arrable ground 
or meadow; it would make the matter plaine, 
which Law ſhould haue the pronouncing there- 
upon, if there were added theſe or . the like words 
[ So the ſame ground be proved in forme of Law 
in the Fccleſtaſticall Conrt, to be barren, heath, 
and waſte. |] 

Laſtly, whereas in the ſaid Statute among other 
limitations of cauſes, wherein the Eccletaſticall 
Judge is not to deale by vertue of che (aid Statute, 
there is one in theſe words, neere the end of the 
ſaid Statute| Ne in any matter whereof the Kings 
Court of rightought to haye Juriſdiftion] which 


 limita- 


Ca 
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limitatis is ſo vage & large,that thereout there may 
bc forged as many divers kindes of Prohibitions,as 
the Poets fained Vulcan ever made thunderbolts 
for Fupiter, And therefore ir were very well and 
conſonant to the good meaning of the ſaid Statute, 
I that this vageneſſe were reſtrained and reduced to 
a more certainty of matter, by theſe or like words, 
[ By any ancient Law or Statute of this Land. 

And fo farre as concerning the imperfe&ion of 
the ſaid three Statutes, and how they may be 
amended and made reducible to the firſt meaning 
and intent of the makers thereof, by ſome ſmall 
ſupply. alteration, or change of words, the ſenſe 
and ground-worke ſtanding ever the (ame, accor- 
ding to the wiſdome of his Majeſtie, and his great 
Councell afſembled in Parliament. 


A 
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CHAP. II. 


SECT 1 


The ſecond Meane to relieve the Civile Law, which 
i, by allowing it the pradice of ſuch things as are 
grievances in the Common-wealth, and fit to be 
reformed by ſome Court, but yet are not otherwiſe 
provided for: And firit of the grievances which 
concerne Parents and Children, and how they may 
be relieved, 


Ow it followeth, that I (hew wherein the 
N pra&ice of the Eccleliaſticall Law ( under 
which 


Pf de agno- 
ſeend. et 
alendis 
liberis vel 
parentth, c. 
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hberis vel 
parentib. 
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which I compriſe the Civile Law, ſo farre as it is in 
uſe amongſt us) may bee increaſed to the benehite 
of the ſfubje&, and the enlargement of the pro- 
kfſion, without the prejudice ofthe Common 
Law. And that | may firſt begin with the piety of 
Fathers towards their Children 8 children to- 
wards their Parents, which is the beginning of all 
Common-wealths; for even Nature it ſeltc hath 
taught that, not onely in the moſt brutiſh people 
that bec, but alſo ſerled it in the ſavageſt kinde of 
beaſts that are upon the earth, the one to cheriſh 
that which it ſelfe hath brought out, and the 
other to love __ that which hath brought it 
out: and yet, what Law is here in England, which 
provideth for the one or the fefertiun, 3" it be the 
Statute of the xliij, of E/jzabeth? & that is but for 
poore folkes children onely ( where otherwiſe 
they ſhould be a burthen to the Pariſh ) but for 
the Parents themſelves, or other children that arc 
caſt off, either by the negligence, or the unnatural- 
nefſe of the one toward the other, there is no pro- 
vifion at all. Yet by the Civile Law there isa 
purvelance . made, whereby both the Father is 
compelled to acknowledpe his childe, ( if there bee 
any variance betweene the huſband and the wife 


F-de ventre gpon any jealouſic or ſuſpicion of Adalterie, if the 
inſpictendo, (m2 cannot bee proved by the womans owne 


euftodiendo- 


q3 partu. 


confeſſion, by witneſſes, by the a it ſelfe, or ſome 


F. de officio Other violent preſumption ) and to nouriſh and 


conſul, l. 


maintaine the ſame; but if the faulc appeare againſt 


nequicquam her, and it be fo ſentenced by the Judge, then may 


9. de plany, he as well refuſe the one as the other: but for oher 


children 
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children upon whom there is no ſuch doubt, the 
Parents may bee conſtrained to maintaine, clothe, 
and feed them, and to ſet them out a portion of 
their goods, (o that cither the State and facultic 
of the- Parents will beare it, or the children have 
not deſerved to the contrary, wherefore they 
ſhould nor in that ſort be provided for, And as 
the Father in this ſort is bound unto the Child; fo 
the Childe againe is obliged unto his Parents, to 
provide for their ſuſtenance, fo far forth as their 
abilitie will reach unto: for it is very unnatural, 
| that the Parents ſhould want, fo long as the chil- 
dren have meanes to releeve them. In both which 
caſes, if either the Parents refuſe to admit of their 
children, or the children again refuſe ra yeeld com- 
fort unto their Parents, the Judge may interpoſe 
his authoritie,and in joyne each to maintaine other 
according to their ability,and as to his diſcretion 
ſhall ſeeme meet, which ifany of them ſhould de- 
ny to yeeld unto, the Judge may, by Diſtrefſe of 
their goods taken and fold to the value thereof 
compell them to performe his order: and yet that 
onely in caſe of Maintenance, and not to diſcharge 
debts, wherein either of them ſtand bound unto 
their creditors. 

A man here in Exgland dying, and leaving his 
wifc Exccutrix, ſhee after marrying, carrieth away 
all his State unto her ſecond husband, who gives 
and ſpends thereof as him liſteth, without any 
regard of the children of the firſt busband, ( by 
whom all, or moſt of thoſe goods came Jinſomuch, 
as many times thoſe children when they come to 


ago, 
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age, and are to goec abroad into the world, they 
have nothing to begin the world withall, whereby 
many of them. come to beggerie, and others to 
more fcarfull ends ( for Neceſsitie, as the Proverb 
hath is a hard weapon) neither is there any meanes 
in this Common-wealth to relieve this miſchiefe, 


C-De ſecu.. for ought | can learne: but by the Civile Law there 


adi nuptiis 


is very good remedy; for by that Law, neither the 
woman ſurviving her husband, neither the man 
furviving his wife, having iſſue betweene them 
during the Matrimony, have the propertie of 
thoſe goods, which either of them brougt one to 
the other, and are left behinde by the defun&; bur 
the propertic is the childrens of the deceaſcd, and 
the uſe or benefite his or hers only which doth 
ſurvive, during his or her naturall life: which 
courſe if it were taken here in England,many poore 
fatherlefſe and motherlefſe Children would bee in 
better ſtate than they are; for then howſoever their 
vg eſtate were hard, yet their future would be 

etter, they ſhould be ſecured to enjoy their fathers 
or mothers right: neither could ſuch men or wo- 
men which marrie, or are married with perſons of 
this fort, much complaine if this Law were cftab- 
liſhed here, for ſo ſhould they have, though not a 
perpetuiry inan other mans ſtate, yet a long and 
beneficiall fruition thereof, even ſolong as the 
partic, in whom they were intereſſed did live: but 
for the returne thereof unto the right owners, the 
Law is (o ſcrupulous, that if the husband or wife 
doe remarrie, it will have him that is to marrie the 
widow, bound with good ſuerties for due reftitu- 
tion 
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tion of the defun&s part, unto the children of the 
former marriage. 


SECT. 2, 


The Grievances which ariſe by Executors, and how 
they may be relieved. 


A N other inconvenience there is in Executors 

in this Land, Coſen german to the former, 

which goeth altogether uncontrouled, whereby I 

ghefſe there is no Law in this Land to corre& it: 

and that is, the crifling of Executors in paying of 

Legacies and bequeſts, under pretence of debts 
unknowne, which they make ſhew they muſt 

provide for,upon danger of their owne indemnitie; 

whereby many Legacies arc never paid, but ſtand, 

as it were, ſuſpended untill the day of doome. 

Againſt ths abuſe, the Civile Law hath two reme- _ 

dies: One by exa&ing bond of the Executor, that £1:9. 1.2; 
he ſhall pay the Legacies without fraud or deceir, | #6 Fe. ut 
according to the will of the defun&; the other, TS 
that if he refuſe ſo to do, then the Judge may put caveatur; 
the partic complaynant in the poffeſsion of that 

which is demanded: for it is not enough for the £- hec au- 
Heire or Executor to pretend a debt, to the end _ feſt cu 
that hee may ftay the Legacie, the Teſtator hath ES pom 
given, in his hand, but he muſt make plaine and Takin 
manifeſt unto the ſudge, that there is ſuch a debt F.deregulis 
owing, and that the ſuit thereupon is either alrcady JrisL.vagi 
begun, or very like to be begun in very ſhort time, #2974. 
without fraud or coliufton,other wif many of thoſe 

pretences 


we _ : 
(OI Dr eee 
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pretences and threats my be vaine and eluſory. And 
in caſe there be any ſuch juſt cauſe of feare in deed, 
or there be any ſach ſuit in truth commenced up- 
on the ſame,the Exccutor may ſecure himſelte by 
L.Niſs//; bond or ſuertie from the _—_ that in caſc the 
dolo 9. ſi debt be evi&ed of him, he ſhall repay to the Exe- 
Lezatarizs cutor what he hath received: wherein, although it 
ff cur pls may be ſaid, it is ſafer for the Executor 'to ſecure 
Pom himſelfeby keeping the Legacie ſtill in his hand, 


legem k | 
falcidian than to truſt upon ſuerty or other caution, for that 


licuerit, theſe provifions many times are fraile; yer lince this | 


kind of dealing is injurious to the -"4 am & & the 
with-holding thereof, for the moſt part, hath no 

honeſt defence, but is gronuded upon deceit and 
covetouſneſſe , it were bechoovefull for the com- 
mon-wealth , that ſuch ill dealing were redreffed : 

for ſo mens Wils , which are their laſt Ordinances, 

(than the which, Princes have granted to greater 

benefit to men,than that in their life time they may 

diſpoſe how their goods ſhall bee beſtowed after 

their death) ſhall have that end that che Teſtators 

themſelves intended ; which if they had known in 

their life time,their Executors would not have per- 

F. 95 qui formed , they would never have pur them in truſt 
a \ $a {a 3 they did, Beſides, hereby the names of Execn- 
teſlamen.L, *2rS which now are charged with manifold im- 
nam facit putations, by the ill Jealing of ſome, ſhall by this 
Jotum, 1. 4. meanes be unburdened & reſtored unto their for- 
f.de mer credit, which was, to diſcharge the traſt that 
haredib. hy the defun& was repoſcd upon them: for the 


Rm _ . Will of the defun& cannat bee defrauded without 


ilias.$.3, Breat (in. 


An 
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An other miſchiefe there is in Executors and 
Adminiftrators; not onely uncontroulable by the 
Law of this Land, bur rather allowed $ juttified 
by it; avd that is, when they have once got the 
authoritie .into their hands, and priced all at the 
loweſt rate, they will ſell away all at the higheſt 
price they can, and anſwer the poore Children, & 
Legatories, for whoſe good they were appointed 
Execntors, at the value in the 'Inventarie onely, 
contrarie to all right and reaſon: for by the Law, 
an Exccutor is to ſell nothing of thoſe things which 
are left unto the Children, or Legatories, but ſuch . de res. 
things onely, which by keeping cannot bee kept, or ©97*m qui 
which being kept, will be chargeable to the in- yu Futela 
heritance: or otherwiſe the Teſtator were fo in- _ : 
debted, that his ftate muſt needs be ſold, for the afiencndtia, 
ſatisfying of che Creditors: or laſtly, that he him- ve! obligan- 
ſelfe ordered by his Will ſomething ſhould be ſold, 4%, toterir. 
But for ſuch things as may be kept, and by keeping, & _— 
will not be the worſe,he ought preciſely to preſerve —_ ”— 
them, ſpecially where the Teftator hath bequeath- © 
ed any thing in kind. Andif he (ell ought of 
thoſe things hee ought not to ſell hee may 
not ſel] it but by the decree of the Judge, 
interpoſed upon the fame, and pon juſt cavſe 
proved before him: wherin if it appeare after, the 
Judge was abuſed, by any falſe allegation and 
corrupt teſtimony, the ſale is void, and the Minor, 
when he comes to his full age, or within 5. yeares 
afcer, may reverſe & recover that which is thus 
ſold by collufion,out of the hands of him,to wham 
ic 


C.de ad- 


miniltr at- 
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it was ſold, as being done againſt the anthority of 
the Law. And that it may be better underſtood, 
how preciſe the Law is in this point, and what 
things it alloweth may bce ſold without the decree 
of the Judge, & what not, I will ſet downe the 
words of the Law it ſelfe, ſpeaking of Tutors and 
Governors of Puples; whoſe place Executors & 
Adminiftrators doſupply, fo far forth, as they 
have the tnition & governance of Minors, during 
their under-age, faithfully tranſlated. And it is a 
law of Conſtantive the great, reproving a former 
law of Severus the Emperonr, which gave leave to 


tutorumuel Tutors and Curators to ſea awly all the gold, 
curorum. 1. filver, precious ftone, apparell, & other rich move- 


ables the Teſtator had, and to bring the ſame into 
money, which tarned greatly to the hinderance of 
manly Orphans: whereupon Corſtantize, after he 
had firft ordered, that nothing ſhould bee ſold of 
the pearle, precious ſtone, naperie, utenſels of the 
houſe & other neceſſary ſtuffe & ornaments of the 
ſame, faith thus. Neither ſhall it be lawfull for 
them, ( meaning the Tutors or Curators ) to ſell 
the houſe wherein the Father died, and the childe 
grew up, wherein it is woe enough to the childe 
not to ſee his Anceſtours images not faſtened up, or 
elſe pulPd downe. Therefore let the houſe, & all 
orher his moveable goods ftill remaine in the 
Patrimonie of the childe, ucither ſet any edifices or 

buildings, which came in good repartion with the 
inheritance, ruine or decay by collufion of the 
Tutor: but rather if the Father, or hee whoſoever 
the minor was heire unto, left any building in de. 


Cay, 
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df | cay, let the Tutor both by the Teſtimony of the 
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work it ſelfe, and the faith of many be compelled 
to repaire it: for fo the yearly rent will bring in 
more profit to the Minor, than the price of the 
things being deceitfully fold under-foot , will doe 
the Minor any good. Neither doth this Law onely 
make provifion againit Tutors , but alſo againft 
immodeft and intemperate women , which many 
times gage unto their new married husbands, not 
only their own ſtate, but even the ſtate and lives 
of their Children. Farther, it crofſeth the courſe 
of putting the Childrens mony to ufury (notwith- 
ſtanding anciently it was thought, therein confi= 
Red all the firength of the Patrimony)) for that 
courſe is ſc{dome long, ſcarcely continuall and ſta- 
ble, and that th:reby many times the mony bein 
loft, the Childrens ſtate comes to nothing : = 
therefore his conclufion is, The Tutor ſhould (ell 
nothing without the order of the Judge , — 
the Teſtators :over-worne apparrell, or thoſe 
things, which by.keeping could not be kept from 
corruption, and (ubh cattell as were ſuperfluous. 
Whereby it appearcth, how carefull that age was, 
nor to give way to Fxecutors by ſale of the Tefta- 
tors goods, to make gain of the Orphans 3 neither 
is this age better than that; but that which was 
feared then, may be provided for now , by like au- 
thority as was then. 

In this Land a man dying, leaving Legacies to 
his children, and his wife Executrix, or dying in- 
teftate, and (hee raking adminiftration, and in her 


ſecond marriage bringing all her firſt A 
ate 
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husband , and then dying, there is no remedy a- 


gainſt the ſecond husband , to recover the ſaid'le- 
gacies or portions duc anto the Children out of 


his hands, becauſe he is neither Executor nor Ads | 


miniſtrator, and that he came not to thoſe goods 
by wrovg , but by the delivery of the Executrix, 
with whom he married : but yet by the Civile 
Lf & me LaWthere is, and that by this claime, that the ſaid 
f. de rebus goods came unto his hands , and that it is no rea- 
credits ſs (on, any ſhould be made rich by my goods - ov 
certum my will : for Legatarics have no a&ion againſt any, 
petatur. as Adminiſtrators in their own wrong, or hinde- 
rers of the performance of the laſt Will of the de- 
ceaſed, but Executors onely, and they then alone, 
when the party having it, holds it by wrong , and 
not by lawfull delivery, which in this caſc js other- 
wiſe. 
By the Law of this Land, there is no proviſion 
_ to preſerve the fate of a prodigall perſon from 
ſpoyle, which neither hath regard of time, nor end 
of ſpending, unleſſe the Father provide for this 
miſchiefe in his Will, or by ſome other good order 
in his life, but he is ſuffered to waſt and ſpend his 
goods untill there be nothing left (as though the 


Prince and Common-wealth had no intereſt in - 


ſuch a Subjc&,to ſec he did not waſt his eftate,and 
abuſe his goods ) whereby many great houſes are 
overthrowne , and many children whom the Fa- 
thers carefully provided for, never leaving raking 
and ſcraping all their life time , that their Chil- 
dren after them might liye in great plenty and a- 
bundance, 


ſtate, and her Childrens portions unto her ſecond 
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bundance, come to great ſhame and beggery, But 
the Civile Law hath remedy for it : for the Law 
counting ſuch a man that is in this ſort impotent in 
his deeds , howſoever he be otherwiſe ſenfible in 
in his words, to be halfe mad, end to be a yonng #.4 «442 
man in his manners, how old ſoever otherwiſe he atoris. 
be in his years, (ets a Curator over them for the furioſo, & 
preſerving and well ordering of their ſtate no o. altis cxtra 
therwiſe than if they were Children, or mad men fa 
indeed , who fo long have power over them, and 
their goods, untill they come to ſane manners, to 
which if they once returne the Curators office 
ceaſeth. | 2 es 
Thelike they do toa widow or ſole woman ,-,,,, ... 
whiciz liveth riotouſly , having neither regard of 4; eg; 
her famc, nor of her ſtate. n= 
| 1 finde anold prafice anciently uſed in the 
Ecclefiafticall Courts, for reſtraining Executors or 
Adminiſtrators for dealing covenouſly in an 
Executorſhip or Adminiftratorſhip, when there 
are more Executors named in a Will, than one, or 
more Adminiſtrators deputed by the Ordinary in 
an Adminiftration than one, which were well ific 
were recalled: and brought back to his former ufe 
againe, For now, as things ſtand many times one 
capricious fellow named an Executor in a Will, or 
appointed Adminiftrator by the Ordinary with 
ſome other well-meaning men, getting a ſtart in 
this bufineſle of the reſt, ingroſſeth all into his 
owne hands, and without privitie, or concurrence 
of the ocher, ſelleth; releaſerh, and diſpoſcth all at 


his owne pleaſure, contrary to the minde either of 
B b 2 the 
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the Teftator, or the Ordinary who would not 
have named fo many in the Will, or Adminiftation, 
but to the intent that all might or ſhould execute 
and adminiſter, and one communicate their a&s 
with another. The contrarice whereof is many 
times very prejudicial! and hurtfull, ro rhoſe that 
are to take benefit by the ſaid Will or Adminiftra- 
tion, who for the want of the due performance of 
this kinde of proceeding, are defrauded ofall that 
which in right or reaſon thould have come unto 
them, either by the Teftators good will, or by the 
benefit ofthe Law, And yet there is no remedie for 
this in Law, ſo farre as I know, for that all theſe 
making but one perſon in Law, the Law yeelds no 
a&ion to the one to ſue rhe other: but yet the 
ancient praiſe of the Eccleſtaſticall Law hath 
remedie, which would redrefle all this miſchiefe, 
if it were called again to uſe, & might goe without 
coutrolment, as the equity of the caufe doth re- 
quire. And the remedie is this, that ſuch other of 
the Exccutors or Adminiſtrators as are in this ſort 
intzrverted from the execution of the Will, or 
Adminiſtration by the ſubtiltic ofany like Executor 

or Adminiſtrator,ſhould crave the aſſiſtance of the 
Judge, and will him by vertue of his office, to call 

in ſuch praQique Executor or Adminiſtrator, and 

to command him under paine of excommunica- 

tion, hee proceed no further in the ſole execution 

thereof, but communicate all his a&s, and dealings 

with the reſt of his Coexecirors or Coadminiſtra- 

tors: which if it were ſo ordered, would make 

many mens Wills and Adminiftrations betrer-per- 

formed 
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formed than they are, and a great fort of poore 
Orplians ftates more ſure and certaine, than com- 
monly they are in ſuch Executors or Adminiftra- 
tors hands, 

And certainly in this caſe, there is ſome good 
uſe of Superviſors in dead mens Wils ( whom 
many m:n mcerly jeſt at, calling them candle- 
holders, as though they conld do nothing elſe in 
the execution therof.,but hold the candle while the 
Exccutors tell the Defan&s mony ) if they might 
be permitted to pur in praiſe that authoritie 
which th2 Law giveth them, and that is when they 
finde any FExecutor deale fraudulently in the 
execution of any Teftators Will, wherein they are 
named ſuperviſors, or do iugroff: a!l the ſtate of 
the Nefunt into his hands, as hath beene before 
faid, they call him to a particular account, that it 
may be ſcenc how the adminiſtration ſtands, and 
each FExecutor may commumunicate to other 
particular receipts and disburſements: which if any 
ſhall refuſe to do, then may the Superviſor make 


thereof comolaint gnto the Judge, as though the F De admi. 
ſame man dealt not truly in the exacution thereof, »1/tratione 
who though perhaps in th? beginning could not tutorumsd. 
tak: bond of him,for the true execution of the Wil 3-9-7. 


( becauſe the Teftaror had made choice of him, 
and therein approved his faith,and that no man re- 
quired caution of him for any Legacie in the Will 

2queathed, in which cafe the Judpe might take 
bond of him for ſecuritie of ſuch Lagacies as are 
bequeathed in the Will, yea though his faith hath 

cene approved by the Ordinaric, as hath beene 
Bbyg before 


Inftit. de 
ſuſpeis 
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if hee finde him juſtly (uſpe&ed of fraud and deceit, 
remove him by the learning of that Law. For 


neither the Teſtator himſelfe, if hee were alive 
ine; would indure him in this caſe, but would | 


lot his name out of his Will, neither ought the 
Judge to ſuffer him, whoſe care is to ſce that dead 
mens Wills take their effe&, according to the Te- 
ſRators meaning. All which the Law hath provi- 
fion,for , and for infinite things elſe of like good or- 
der in theſe caſes , if they might be ſuffered ro pat 
them in execution withont impeachment. 

And fo far as concerning thoſe things wherein the 
Civile,and the Ecclefiafticall Law might be relieved, 
without prejudice to the Common Law, for be- 
cauſe they have no praKiſe thereof: and yet do not 
I bring forth theſe as the onely cauſes wherein the 
Civile and FEcclefiaſticll Law may be licenced to 
deale in, over and beſides the praCtiſe of thoſe 
things that rhey have already, but that theſe arc 
few among many other which might be ſorted our, 
ifſo be there were any hope for the furrther en- 
largement of the profeſſion. 


CHAP. III. 


Of the neceſſitie of retaining the praiſe of the Civile 
and Eccleſiaſticall Law in this Land. 


But 
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Ut now to the neceſſitie of the maintenance of 

the Civile and FEccleſiaſticall Law in this 

Realme, as they are now praiſed, or ought to be 

- py which was a thing firſt propounded, but 

| © laſt put in execution in this worke. 

| Albeit that which hath bzene already ſaid as 

| | concerning the Civile and Eccleltafticall Law may 
well imply the neceffarie preſervation of them both 
within this Land, yetbecauſe it was a thing I pro- 
miſed to ſhew in the beginning of this Treatiſe, 
afcer that | had gone over the reſt of the parts of 
my diviſion, | will ina word or two make plaine 
the neceſſitic thereof. 

And therefore for a ground of all the reſt, I wilf 

aſſume this for a matter confeſſed, that every man 
knowes, that every well ordered Common-wealth 
ſtands on two parts principally, the politick part, 
which confifteth of the Prince and people, and the 
Eccleftaſticall part which ftandeth in Sacris & Tn authent, 
Sacerdotibus, And theref5r2 well faid the Empe- 9uon.oporr. 
rour, Two of the greateſt things that God ever EP!{copos 
gave unro the world ( mzaning earthly things ) 7 P In.col, 
was the Empire or iecular government whereby 4, © 
the outward man is ordered and made, as Ariftotle nor alien- 
ſaich, bonus civis, that is, a goad and loyall ſubje&: and.gp c. 
and the Priefthood whereby the inward man is 7b Eccl, 
ruled, and is made, as the faid Author teſtifieth, c+ 29.1 
bonus vir, that is, a good and vertuous man, which 
are two wonderfull ett<&s of the whole govern- 
ment in generall; neither can the one of theſe be 
wanting, but the other will be ruinated and 
brought to deſolation. 


Secondly, 
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Scondly, no man is ignorant of this, but in 
poſitique government two things ſway the whole 
ſtate, the one is peace at home, and the other is 
warre abroad: which as they have, their ſeaſons, 
ſo they have their cauſes and effe&s, the one from 
counſell at home, the other from diſcipline abroad; 
neither can the one, or the other of theſe be main- 
tained, but by their private and proper Lawes. 

Beſide, in peace who ſecth not, there is as much 
need of vent by ſea, for to benefit the Common- 
wealth by, either by importation of thoſe things 
that wee want at home, or by exportation of thoſe 
things wee abound with; as there is provifzon to 
be made for the increaſing and preſerving of thoſe 
things that wee have rifing and growing by land in 
our owne countrie, neither of which can be had or 
injoyed without their proper Lawes fit and ap- 
pertaining to either policie? And what Law is 
there that ordereth theſe buſineſſes bur the Civile 
Law onely, which giveth a forme to Navigation, 
and all occurrents that happen by ſea, whether 
they be in, or about the Navigation it ſelfe or the 
contraas, or as it were contrads that are made 
in, upon, or beyond the ſame, 

As a Legal| forme is requiſite in peace at home, 
and Marine affziges abroad, that every thing may 
have his duc cffe& according to the right theorof, 
ſo alſo it is necefiary in warlike exploits upon the 
Sea, that every ation have his limits and bounds, 
whereby Juſtice may bze miniitred: which if it be 
to be obſerved where lawfull warre is held be- 
twene Prince and Prince, that every one be net lefc 
unto 
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unto his owne luft, much more is itexpedient to be 
put in urein Piracies and other Sea-robberies, 
where the: innocent is ſpoyled, and the ſpoiler is 
enriched, The redrefſe whereof is not, but by the 
Admirall Law, to whom the Princes of this Land 
have granted that authoritie. 

For the often commerce of Princes with Princes, 
& the negotiation that one State hath with an 
other, there is nothing more neceſſary, than fre- 
quent Embaſſages, wereby intelligence may be had 
what danger one State intendeth to an other, 8 
how the ſame may be prevented by Leagues or 
otherwiſe, and how the ſame may be made and 
maintainde: | know not what Law ſerves better for 
all theſe ends and purpoſes than the Civile Law. 

In matters that appertaine to the ſonles health, 
the Preacher teacheth out of the word of God, 
wherein the right ſervice of God ſtandeth, hee 
miniſtreth the Sacraments unto the people, and 
 inſtru&erh them in other fundamentall points of 
Religion, but it is the Eccleliafticall Law that 
compelleth men to the due obſervance hereof, and 
punitherh the trangrefſors. 

All men grant, that there is a provifion to be 
made for the Minifter, for that it is againft reaſon 
that any man ſhould goe to warfare on his charges: 
but it is the Law of the Church that ſets out this 
proviſion, and yeeldeth remedie for the recoveric 
thereof, if it be denied. 

Nothing is more due nnto the dead, than that 
their laſt Wils ſhould be obſerved; for that it is 
ſuch an ordinance as a man hath not in his power 
againe, 
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apgaine, when. God hath once called him hence, 
neither is there any thing that Princes have more 
gratiouſly granted unto their ſubje&s,than that in 
their life-rime they may diſpoſe of that which afcer 
they are dead, is none of theirs; and yet ſhall take 
place when they are not, as though yer they were 
theirs: in which provifion the Civile and the 
Eccleſjaſticall Law, are above all other Lawes moſt 
religious. 

Chriftening, Wedding, Burying, whereby a man 
entreth into this world, pats in the world, 
and returneth againe unto the earth, from whence 
he was taken, and ſo after pafſeth to glorie, and 
everlaſting bliſſe, are every one of the Eccleſiafticall 
cogniſance. 


How many men of great skill, ſuch as few Prin. 


ces have greater in all kind of learning, are of this 
ranke, not only in the ſociety of them that profeſſe 
this knowledge here in the chiefeſt City of the 
Land, but alſo in both the Univerſities , and in ſun- 
dry other places of this Realme, not ſtrangers, or 
forrainers, but home-borne ſubje&s, of the ſame 
faith, of the (ame religion, of the ſame kindred, and 
familic, of like alleagince to the Prince, and ſervice 
to the Commonwealth as other his good ſubje&s 
are, even thoſe that oppugne this profeſſion chiefly; 
whoſe praice, ifit be overthowne, or proviſion 
Iefſened, not onely thoſe that arc now preſent, 8 
make profeſſion of this knowledge ſhall be faine to 
eurne, their copie, but thoſe that are futurely to 
 come,will change, their profeſſion, when they ſee 
there is no reward or eſtimation belonging there- 
to? for it is honour that nouriſheth Arts, and no 
man 


man will follow that profeſſion that is out of 
count. and credit; but every Father will ſay unto 
his Son in like fort as Ovids Father ſaid to him, 
when hee ſaw him addi& and pive himſelfe wholy 
to Poetrie, Studium quid inutile tentas? It was 
anciently ſaid of the profeſſion of theſe Lawes, Dat 
Fuſtinianus bonores; but now ir is ſo far off from 
that, that it conferres honors, as thar it is almoſt a 
diſcredit.for any man to be a Civilian in this ſtate, 
and the profeſſion thereof doth ſcarce keepe beg- 
gcrie from the gate. 

As God doth diſpoſe his government by juſtice 
& merciec ( whereof notwithſtanding mercic hath 
the ſupreme place in the Lords Tabernacle, as that 
which was put above upon the Arke, wherein 
were the two Tables of ftone, in which the Law 
was Written, to which St Fames alluding, faith, 
that mercie triumpheth over judgement ) ſo the 
Princes of this Land to the imitaiion of that hea- 
venly repreſentation, have appointed two ſupreme 
ſears off Government within this Land, the one of 
zuſtice, wherein nothing but the ſtri& letter of the 
Law is obſerved, the other of Mercy , wherein the 
rigour of the Law it tempered with the ſweetneſſe 
of equity, which is nothing elſe bat mercy quali- 
fying the ſharpnefſe of Juſtice : to either which 
Courts they have ſorted men fit for their skill, and 
edacation to manage the ſame ; that is, to the ſeat 
of Juſtice, the profeſſors of the Law of this Land, 
who may be thought beſt ro know the Juſtice 6f 
the fame : but to the other they have aſſigned 
the profefſors of the Civill Law, for that a 
great ſort of titles of that Law, arc __ 
(0 


#nd Eccleſiafticall Law. 393 


Exod. 25. 


Fames. 2. 
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of equity, as , whatſoever is Fas pretorium, or 
Fus edilicium, with them is matter of equity; ſo 


that they may ſeem beſt able for their skill in theſe | 
titles (of which no other Land hath thelike ) to | 
aſſift the Lord Chancellour in matters of Conſci- | 


ence. Who though he be a man, for the moſt 


part, choſen by the Prince himſelfe,, out of the reſt | 


of the Sages of this Land,for his (peciall good parts 
of lcarning and integrity above the reſt (as now 
the honourable perſon is that occupieth that place, 
who is, as Tullze ſaid of that eloquent Orator Mars 
cus Craſſus, Non unus ex multis, ſed unus inter omnes 
prope fingulary ) ſo that they might be thought for 
their great and eminent wiſdome in all things ap- 
pertaining to their place, able to dire& themſelves; 
yet becauſe it is, Divinitatis potius quam humani- 
tatis, omnium rerum habere memoriam , & in nullo 
errare, as one ſaith, It was providently done by 
Princes of former ape, to Joyne to theſe great per- 
ſonages, men furniſhed with knowledge in theſe 
caſes of conſcience ; wherein if they ſhould at any 
time ſtick, they might be adviſcd by them that are 
afſeſſors with them, what they find in the Law pro- 
portionable to the caſe in hand , that thereto they 
might ſquare their decree, or order accordingly; 
. whoſe variety in theſe caſes is ſuch , that hardly 
there can fall our any caſe in pra&ice, but there 
will be ſome Law , in that learning , conformable 
- unto it : which opportunity of men furniſhed with 
. this knowledge for that ſeat,his Majeſty ſhall want, 
unlefſe the ftudy of the Civill and Ecclefiafticall 
Law be maintaincd , which alſo for the caſes of e- 


quity 


and Eccleſtaſticall Law, 395 


quity and conſcience therein, is called of the old 
writers, Aquitas Canonica. 

And what reaſon gave occaſion to theſe prece= 
J dent Princes to place men indowed with the kill 
J of the Civill Law, in the Court of Chancery, the 
ſame alſo miniſtred unto them mindes ro commit 
unto the ſelfe ſame men, the ordering of their 
Courts of Requeſts: for that therein, for the moſt 
part are handled poore miſerable perſons cauſes, as 
widdows and Orphans , and other diftrefſed peo 
ple , whoſe caſes wholly rely on piety and conſci- 
ence, as a fit ſubje& for that Law to deale in, 
which alſo will take a maime, it che ſtudy of the 
Civill Law be not npholden. 

So then to deny a free courſe to the Civill and 
Ecclcltaſticall Law in this Land, in ſuch things as 
appertaine to their profeſſion, or to abbridge the 
maintenance thereof, is to ſpoyle his Majeſty of a 
part of his honour (whoſe glory-it is to be turns 
ſhed with all ſorts of profeſſions neceffary for his 
State, and beneficiall for his- Subje&) to weaken 
the State publique, and bereave it of grave and ſage 
mien, to adviſe-the State in matters of doubt and 
controverſy between forraine Nations and them- 
ſclves, to difarme the Church of her faithfull 
fricnds and followers, and ſo to cut the ſinewes (as 
much as in them lieth ) of Ecclefiafticall diſcipline, 
and to expoſe her to the teeth of thoſe , who for 
theſe many years have ſought to devoure her up; 
and ſo now would doe it, if the mercifull provi- 
dence of God, and the gracious eye of the Prince 
did not watch over her. | 

And 
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And fo far of the neceſlity of theſe two profeſſ;. | 
ons, and generally of the uſe and diſuſe of the Civill | 


and Ecclefiaſticall Law in this Land, and wherein 


it is overlaid by the Common-Law, and how it | 
may be relieved, if it ſeeme good unto his Maje- | 
fty, and the wiſdome of this Realme. All which | 


I have written, not of any purpoſe to derogate 


from the credit of that Law, under which I was 


borne, and by which I hold that ſmall mainte- 
nance [ have: (for l reverence it as a necefſary Law 
for this State , and make ſuch reckoning of every 
of the profefſors in his place, as becometh mee) 
but thac it pitticth mee, and not only mee, but all 
thoſe that tender good learning , aud have no pre- 
judicate minde toward the Common-Law , to fee 
two ſuch Noble Sciences as the Civill and Ecclefi- 
aſticall Law are, ſo to be diipraced, as that there is 
no more reckoning made of them or their profeſ« 
ſors, than if they were matters and men of na 
worth, and fit or apt for no ſervice in the Com- 
mon-wealth : and yet notwithſtanding, the uſe of 
them is fo neceffarie as that the Common-wealth 
cannot want the ſervice of them in matter of great 
importance to the State , which ( if the profeſſion 
fhould come to a downefall, as it is like ſhortly to 
doe, ifit bsno more cheriſhed and. made of than 
itis) will be ſooner ſeen by the want of them, 
than is now perceived by the having of themy 
and then perhaps, will the State lament for the 
loffe of ſo goodly a profeſſion , when it will bee 
hardly recovered againe, as the children of 7 _ 


and Eccleſiafticall Law; 997 


did for the Tribe of Benjamin , when they had in 
one day (laine well nigh the whole number of 
them. ; 


Eader before thou make uſe of this Index, bs 

Pleaſed to corre with thy pen ſome misfigured 
pages from 239, to 270, and (ith the Moon hath hey 
ſpots and Venus her moles, thinke it not flrange if this 
little book, have it's errata's , if thou finde any over= 
looked pointings, literal faults, or any capital eſcapes 
play not the Mimick,, for even thou thy ſelfe knowe|i 
that if's a difficult thing to content Momus. 


Of the principal Matters and VVords, 
contained in this book. 


A. 
A Bbies eretied for good ends. pag, 262. 263. but 
ſabverted for private, 307 


Abſence from judgement hindreth not proceſſe. 76 
Acceſſory when to bee determined where the principal. 
224. when not, 322. what things to bee accounted 


| Co 335 
Atts of appropriations. : 294. 
Aftions for things lent or pawned. Of compenſations. 

Of Paſſengers, Marriners, Fathers, Maſters. 8. 9: 
Mandate, 9. Society, Bargaine, Change, Reſtitn= 
tion, Uſury. 10. 11: Popular. 28: Exercitory, 
119: Of Trover. 1723 which is prejudicial to the 

Eccleſiaſtical Law. 172. 173: Aﬀiones przjudi- 

ciales what, 349: Of diffamation where to bee try- 


ed. : 345 
Adminiſtration, when admitted : in what order, and 
when to bee taken. 16.17 


Adminiſtrators falſe dealing with Legatories , and 
how to bee remedied. vid. executors, | 


Admiralty. 172 


of - Pope 


E on 
- on — 
% 


FN -D. &: 3s 
Pope Adrian reftraineth the priviledge granted by 


Paſchal. 290| 


Adoption muſt bee of ſuch 4s are younger then the A- 

doptant. 172 
Adultery what: how puniſhed. 29 
Aduocates, the neceſſity of them. 104, parallePd with 


ſouldiers. 135 
Advouſon what, and how obtain. , 
Fuhelſtane, bis Law Tythes. 196, 197. 
Aimony why fileat in Charles Martels Sacriledge' 

235 
Alcoran allowed Tythes. 251. 
Alienations not t0 be made for fear of ſuite, 105 
Almeſ-mony what. 198 
K. Alured bis grant to Churches. 178. Inventors of 

L anthorns. 28 4, 
Apertura Feudi, what. 96 
Apoſtles, Canons of what authority. 278. 279 
Appeals, when admitted, from whom, by whom , and 

when to be made. 33. 34-72 
Appearance within what time to be made. 32 
Appropriation. vid, Impropriation. 

Aquinas cenſured. | 266 
Arbitrement, what. 105 
Armes, and the caſes incident. 134. how gotten. 135, 
- how to be borne. 136 
Armours, by whom to be made, 79 
Artificers immunity from ſervice. $5 
Auditors denied that immuni ty which profeſſours en- 
op 22 - 2 
Aventines paines in compiling his Annals, 239 


Auguſtus , why ſo called. 145. 146. hi tittle to the 


Empire 


FN DEM 


Empire. ibid. 
/ OF Auguſtine the Monke, 202, 202 
"1 Avocation of cauſes inconvenient. ,176 
Aurnm Glebalc, what. .59 
Authenticks what. 65. why ſo called. ibid, their con- 
tents, ibid, 

B. 


7 
* | Baptiſme how primitively adminiſtred. 152 
3 | A Baptiſmal Church, what. 253 
I. | Barcinius, the ColleGour of the firſt Volume of the 
3 Decretals, 99 
3 | Barren ground, what.3 23. vid, Waite. What ground 
ff] tobe accounted barren. ibid. abſolute and compas= 
rative. 322. how diſtinguiſhed from heath. 325 
barren money, what. 324 
| Baftards by Law thoſe that are borne eleven months 
aſter the deceaſe of the womans huſband. 92, 73- 
ſeveral ſorts of Baſtards 350. #0t to bear their Fa- 
ther Armes, 352. nor to inherit. 353+ bow they 
might be legitimated. | hid. 
Baſtardy, what 350.it's effells, 35 2-to what juriſet- 
Aion it's tryall belongeth , propounded either tHCt= 
dently or principally. 35 4+ Generally baitardy deft- 
ned.z57.ſpecial baſtardy defined358.refuted.359- 
both of Eccleſiaſtical cogniſance, 360. 4s u proved. 


by ſeveral precedents, 361. 362 
Battaill Abbey by whom founded , and how endowed. 
273 

69.70 


Bands how puniſhable. 
Benedi& the firſt founder of Cloytered Monks, 265 
| Cc 2 


Benefices 


INDE X 


Benefices how longe they may bee vacant. 110. mot to 


bee impaired dureing the vacancy. ibid. ſome ap- | 

propriated to Boſhops, and why. 113,114 
Bequeſts. vid. Legacies. | 
Bertricks Wl. 279 | 
Berytus, the priviledges tbereof. 56 
Bigamy. in 


Biſhops , why ſo called. 44. their power and juriſdi- 


Hion. 45. 46. and degree 162, place in Parlia- | 
ment. 226. 227. their power in ordination of | 
Clerks. 75. in Conſecration of Churches. 274. &c. | 
aud endowing them. 279, and Chappels. 76. in | 


divifion of Church dues, 218. in decidinge contro- 


verſtes. 76. in permiſſion or prohibition of building | 
Churches. 275. and filling them. 275, 276. their | 
Manners. 67.68, who to be elefied. $84. not hun- | 
ters, nor ſevere. 114. to be reſident. $5. 76. not to | 


be'called before a temporal Fudge. $5. nor dee 
. taine the tythe of any benefice, by them founded.z300. 
3Or. #or paſſe them over to lay men. 301. in what 
Caſes they may hold them in fee. $02. there pri- 
wtive endowments. 303. 304. their different 
right in _ and demeans. 31O. 3 11, they ſome- 


time preſent at Patrons will. 279 
Br/hops of Romes priority, 87 
Blaſphemy capital, 78 
Boniface the 8. ColleGonr of the ſecond Volume of the 

Decretals. 99 
Border grounds. 80 
Boughs of great trees tytheable. 328. not acceſſories 

to the trees. 335 


Bounds of Pariſhes, of Eccleſiaſtical cogniſance. 216, 
| vid. 


I! 


= | 


[/ ew 


I N D E X 
vid. Pariſh, But of Biſhopricks, temporal. #222 


1 Brethren of the whole bload: preferred before others.79 
X ' 


| 
6 


Bribery how puniſhed. 29. Zo 
Bulglary how puniſhed, , . 27 
Burners of houſes how puniſhed. 2 4+ 29 
Cacus his faF, 225, applied. ibid, 


p J Canon Lay, what. 97. divided. 98. vid, Law. 


| o 


Canons of Nice. 218, of Antioch. 219, of the Apoſt- 


les, queſtioned. _ 

1 Cardinals original. 217 
| || Captives. 35. feigned by Law to be dead when they 
are taken. 173 
Caſſopea's,new ſtarre. I40. I41 
Cafſtalia. Caſtle-ward, what. 93 
Caſtelians, who. | 62 
Cenſures to be judicially executed. 115 
Ceſſers for what initvted. 58 
Ceremonies uſed at the dedication of a Church. 274. 
275 

Cbamberlains place, 60 


Chancellours what. 155. how they differ fram com- 
miſtaries ibid, there antiquity. 156+. Lord Charn- 


cellour why provided of Aﬀeſſors, 394 
Changes of Church-lands. 74. 75 
Chappels how to be built. 76 


Charles Marclc, vid. Martte. 

Children not $0 be puniſhed ſo ſeverely as men. 114+ 
after divorce bow to be educated. $2, there main- 
tenauce how it may be provided for, 376 

Chorepiſcopi, there office. 218. 219 

Cc 3 Churches 


t ND E.:X 
Churches affinity with the Commonweulth, 306. there 
priviledges. 44. preſcription. 83. building. 86, 
wot to be built without the conſent of the Biſhop, 

. 277. nor endowed. 278. Manner of dedication, 67. 


275. there lands not to be alienated. 68,69, 83. nor | 


oods immoveable* 73. 83. nor veſſels. 84. but may 
f exchanged. $3. 84. at the Biſhops diſpoſal. 277. 


» 


Church-dues bow divided. 4%; "S188. 219 | 
Chureh peace-breakers how mulded. 254 | 
Church robbers curſe. 245. the crime fatal to | 
Kingdoms. 250 | 
Church-ſhot. | 196 | 
Circumſtances conſiderable in puniſhing, 133 


Civilians diſreſpeted, | 381 

Coil Law. vid. Law | 

Pope Clement's ſentence for the K. of Sicily. 151.152, 
- -Clementines what, v i 99. 100 

Glergies orders. 71. mod beneficial to the Prince, 265. 
266 

Clerkss why ſo called. 44. who to be admitted, $4. 


where to pay for admittance. 75. there behaviour 


and number. 67. ſtridneſſe ' of converſation. 


262. to be reverenced, 157. not to hunt. 87. nor to 
- meddle in civile affairs. 110. there immunity, 79. 


how and by whom to be judged. 85 
Cloijtered Monks there original , and priviledges, 
| | 267. 268 

Clients compared to Syſiphus. 177 


Code, what, why ſo called, why compiled. 40. 41. how 
' diſtinguiſhed from the digeF, 42. contents, ibid. 

for whom moſt uſeful, 64. 65 

| . Cogniſance 


278. Churches formerly both few and mean. 285 | 


I N'D' E' X 
J Cogniſance Eccleſiaſtical and temporal. 82, vid. Ec» 
cleſiaſtical. 


Collations, the ſeftions of the authentichg. 66 
Collefors of ſubſidies how to be puniſhed for exaing. 

Ss 18. there office. ; © 49 

J Colours there dignity in armory. 137 
 F Combates, permitted by the common Law. 17 
Commiſſionars, what. 156 


Commonwealth allied to the Church. 306. conſiſts 
of two parts. 391. ruled by peace, vid. warre. 

Competency to be allowed ts the miniſter. © 280. 281 

Commutation of Church lands how formerly tolera- 


ted, and how in the preſent age. \_ 305+ 306 
Confiſcation of whole or in part. 35. goods confiſca- 
ted how 10 be diſpoſed. 48 


Connexity of cauſes not to bee taken away. 211. 224 

Conſecration of Churches, with what ceremonies per- 
formed. | ." 274-275 

Conſent of Parents neceſiary to the marriage of _ 
dren. 


Conſijtories why granted. 157 
Conſtantines great bounty towards the Church. 256. 

his law concerning executors, 382 
Conſtantinoples priviledges. 56 
Conſul what. | 59 
Contratis marine. - +119, 120 
Contribution for ejements, 124 
Controllers office. 1; JO 
Controverſies how decided. {1 
Corruptions in judgement how puneſhed. 26 
Corſes not to be prohibited burial. 9 
Cozenage how puniſhed. 28 


Cc 4 Coun® 


I ND:E X 


Councellouys. vids Advocates. 
Councels decrees as lawes, 879. Councel of Nice. 
218. of Antioch. 219, Lataran, of Gangra, and 


Antioch make Biſhops diſpoſers of Church goods 


279. as alſo the Poletan, Bracaran &c, 280 


Courts Spiritual abridged of what they have had for- | 
merly. 154: 155. 208. 209. why firſt granted. 157 | 


court of Chancery. 394. of requeſts. 
Crimes extraordinary. - 


395 


| Dec 
Def 


De 


De 
Di 


24.26. | 


Criminal matters tryable in Ecolefiaſtical courts. 155 | 
Croſie, with what ceremonies ſet up in Churches, ' 27 4. 


275. uſed for want of Churches. 284. 


Curtoſity of ſchool-men prejadicial to the Church. | 
| 294-230 | 
Curſe, the more and the lefle. 245, The manner of | 

curſing. 245. 246. The forme of the general | 


ral curſe with bell, booke and candle. 248 
Cuſtomes of tithings, of Eccleſiaſtical cogniſance. 209 
Cyſtertians exempted by the Pope. 290. but compelled 

by the Parliament to pay tythes, 303. 204 


D, 


Damages, why not ceſed in caſes of conſultation, 17 x. 


treble damages, 223 
Deacons, at what age to be ordained, 85 
Dead corſes not to be injured, 75 
Debters unknowne a pretence uſed by executors. 379 
Debts not to be Guardians. 77 
Deciſion of controverſies many wayes effetted, II 
Decrees, what. 97. there authors. ibid. 98 


Decretals, what, 


ad Wl ys 9 od ed So 


INDE X 


| Decurio his office.35 . dedication of Churches, 67-275 
Defeds, in what manner they may be legally objected. 


Diffamation what, 339. in word writing or deed 
ibid. of crimes 341, & ſeq. of defes. 343. both of 
S Eccleſiaſtical cogniſance. ibid. how puniſhed.34.4. 


F 243, defefs in the ſtatute, how they may be ſupply 
ls ed. 372 
o | Defendants office 106. 107. he may chuſe his Court. 
4 160 
7 | Degredation of Clerk. 158 
5 


eq. 
Digeſts, what 4.3. who ſo called. 5. there diviſion. 6. 
&- ſeq. difference from the code. 42 
Dimiſſory letters, x 34. 

Dioceſans right in Churches. vid. Biſhop. | 
Dionylſius hz head, 141 
Deſcipline. 132.133 
Divine ſervice not to-be diſturbed. 86. 87, 
Diviſion of Pariſhes. 217. 218. of Churches dues, 
218. 319 


Divorce, what. 11. for what cauſes, ibid. 72, 11 2. 
children after their parents divorce howto be edu- 
cated, Ss 90 * 82 

Doors precedency.  ' 142 

Dowry of the firſt wife uot to be beſtowed on the ſecond 
wifes chindren. 66. 67. preferred: before all debts, 


80. plea of dowry. 159 
Dutzes exP0 ed by the exchequer. | Sy 
Dupleix the hiſtorian mocked Martcllus's fa. 234. 


defendeth it, | 238, 
| E. 


E N D E._ X, 
E, 


Earth tythe-free, | 320 
Eccleſiaſtical juriſdidtion. 45. 46. equally the Kings, 
- - #8 the temporal 2097 210. ſeverally impeached. 

' 154+ by premunire and probibitions. 163. 164. in 


©. tythes. 208. of waſt ground, 322, in Caſes of dif- 
Eccleſiaſtical Law, vid. Lay. 


Eccleſiaſtical per ſons immunity, _. £7 
Eecleficcdici, what. 154 
K. Edgars. Law... 307 200 
K.FEdmund*s Law. 200 


K. Edward the third heire to the crowne of France. 
- 147+ Edward the confcfſours Laws.201.Edward 
_ the ſixt bis ſtatute concerning tythes, 206. 207- 


© - mow perverted, 208 
Ejeitments FL tempeſts. {307 & Be I2TI 
Erodurrerby, what, FEAT 414.93 
Eled1on of Biſhops. 84. 101. of the Pope. _ : 101 
9. Elizabeth commended, 147..-miſguided in. one 
particular; | 305 


[Elſewhere] in the ſtatute of premunire how to be un- 
-, -ferſtood. wear, + 167 
Embaſſadours, vid. Legates, 151i 1 
Ember-dayes-,' there original and. end.102, why 
fa call d. £ ibid. 
©: Emma acquited by fire Ordeal. 117 
Empire an elefive ſtate. 146 
| Emulg- 


Ferle Marſhal hath euthority fo grve armes. 135 : 


matters of admitelty, 172, of wils..180. 181. of | 


! Eu 
famation. 329. of baſtardy. 250. | E 
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| Emulation an occaſion of prohibitions. 171 

1 Enhanſers of the price of things. 30 

| Epiſtle betwixt Pope Marke, and Athanafius queſtio= 

' 8 ned. " IHE 219 
ET177aynAev, what. 4 275 
Eſpouſals. ITN 


Eſquires, whence there names and titles. 14.3. 144 


J Eucherius his viſion. 234+ what credit to be given to 


i, 140. 141 


; Eunach makers how to bee puniſhed. 88 
1 Exceptions of ſeveral ſorts, 21. when alleadged. ibid. 


22 


1 Exchequer, what, 35. it's revenues. ibid. 48. what 


duties it impoſeth. 


1 Executors delay of paying Legacies how proviged for 


by the Civil Law,g 80. there duty. ibid, injuſtice 
in prizeing goods, ibid. Conſlantines' Law con- 
cerning the ſame.3 $5.the remedy thereof.3 86wheu 
the Fudge may take bond of the Executor. & (eq. 
Expences of Law recoverable in Eccleſiaſtical courts. 


373 

Exemption from Tythes to whom firſt graxted. 290. 
how after reſtrained. ibid. 
Extraordinary crimes. '' 1 *25. 266 
Extravagants of John the. 22. | 100 
. F, 

F aires their priviledges. 33 
Fulcidia lex, 15. 66 
Farmers priviledges. $8.59 


F athers urged for the morality of tythes, 231. & (eq. 
| Facia- 
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Faciales: 134 
Fee=farme, what. 39 | 


Pees mot to be enhauſed. 


Feuds what, 89. their original and diviſion, 163d | 


their compilers and Erymon. go. how they may be 


27 | 


bjt. 95 
Fewel Tythable. . 320 
Fiftion, what. 173, Examples thereof. ibid, 
Fre Ordeal. 116 | 
Follis aureca. 59 | 
Fonts there original and progreſſe. 252 
Force and force arwed, 20. publique and private, 26. 
Forfeture of Feuds. 4 


Forgeries of ſeveral ſorts. 
Founder of a Church, what power he hath.278.6 eq 
Fraits falling in another mans ground, 


Fundi limotrophi. od 
; : G. 
Gangra councel maketh. B. to deſpoſe of Church goods. 
279 
Gentlemen. 143. of how many rankes, ibid. 
Gifts how challengeable. 18. 19. which to be en- 
rolled. 74 
Gods love t0 his miniſters. 160. 161 
Gold preferred before other metals. 317 
Gothes invaſion of Italy. 233 
Government of women law ful. 147. 14S. but wot con- 
venient. bid, 


Governours of cities their office and power. 37. their 
= olefjion, 
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el:fion. 70. Governours of Provinces, their dire= 


D | Gions. ibid, So - 
5 | Granges, what- 274 
. | Gratian the compiler of the decrees. $ 


9 
Greevances of the common-wealth not provided for by 
the common Law concerning parents, 376 & \cq. 
yet might have remedy from the civil concerning 


executors. 379. with the remedy. - 

1 Gretlers reprehenfion of Junius. 275 

1 Guavdians officev 12.77 

Gynzcocratic lawful. I74 
H. 


Heath grounds. vid. waſte. 

Henry the fourth bis ſtatute concerning exempteon of 
Tythes. 291 

Henry the eight his ſtatutes concerning Tythes, 215, 
now perverted, 209. his AG of ſubverſion of Abbyes 
wherein deficient. 307. and perhaps therefore pu- 


niſhed. 308 
Heralds why called Fecialcs. 134 
Hereticks, 46.81 
Hiſtorians who moſt creditable and why. 235 
Homage. 9n 
Honourable places. 63 
Honorius Archbiſhop of Canterbury brought in the 

diviſion of Pariſhes. 216 
Hoſpitals of ſeveral kinds. 45 
Hoſpitallers exemption from Tythes. 290 
Hunting not permitted to Clerks. [14+ 87 


Hubſand mens immunities, 
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| 1 | N D E } | 
Second huſband in caſe he defraud the children of the 


V 
firſt, what remedy. 384 | Tate 
| 
I. | ST. 
| g---3 
K. James his care over the Church, 30s | In 
Fealoſy how to be remedied, . 321 K. 
Feſts how farre lawful. 340 | 
—_ ignominies. 1131 5, 
mmunity from Tythes why first granted to «religious 
houſes, 269 G: 
Impeachment of Eccleſiaſtical FuriſdiQion. 163. vid. | Ft 
Law, how to be releived, | 366 
Impediments of matrimony. III. 112 
Impoſſibilities abhorred by the Law. 174 |} 
I mpropriations why firſt granted to Religious Houſes, | 
269. whether by the authority of the Prince, or | 
- Pope. 272. in them ſomeway tolerable. 309, but | F 
not ſo in lay men. 310. yet hard to be remedied and 
why. | ibid. J 
Ina's Law concerning tythes. I96 I 
Inceſtuous marriages, | 69 J 
Indowments of Biſhops wherein they at firſt did , and : 
now ſhould conſiſt, 303- 304 F 


Tafendation of tythes when it begun. 233. 234. 
' Trjundions why ſo called. 17. in what caſes admit- 


ted. 17 
Pope Innocents reftraint of priviledges granted to re- 
ligious orders, | 212 
Inſtitution, what. 5. it's neceſſity. 109. 110 


Tnftr umenss how to be made. 73. of Dowry. 77 
Tantelligence betwixt Kingdoms, preſerved by the Ci- 


vile 


1 EEK 


FP vile Law. 120 
4 | Interpretations of baw's belonges to the Fudges , but 
1 more principally to the King, 368. not to be often 
varied. 367, want thereof prejudicial to Eccleſia- 


| F#ﬀicks, 367 

6 f Inveſtiture, what. 94. 
2 | &. Johns «juſt uſurpation. 151. Johnof Gaunts 
0 =. ibid. 
; | S, Johns of Jeruſalem , that order exempted from 
ſ Tythes. 290 
| oyntures not to be ſold. 76 
udges office. 69. to perſwade peace: 104. not con- 


found juriſdifions, 225. interpreters of the fla= 
 tutes.368.their favour implored in that point 368 
they have need of two ſalts. 368. ought to be obeyed. 
76. Ecclefialtical Fudges falſly charged with the 
reje1on of pleas in diſcharge of Tythes, 259 
Fudgement, civile, criminal, mixt, 7. publike. 28. 
eccleſiaſticke, 106. 107 
Fuglers, how puniſhed, | 27 
Ivo Biſhop of Carnat, compiler of the decrees. 98 
Furiſdiczon eccleſiaſticke , wherein impeached. 163. 
164. n0t to be confounded with the temporal. 179 
Fury of 12. men not requiſite to determine which is 
barren ground, 328, ſay wothing but what the 
Fudge difiates, ibid, mojily partial becauſe poſſible 


partzes. 330 
Jus patronatus, what. 282 
Fultices of the peace there office, 54. 78 
Juſtinian why hee compiled the Code. 40. 41 


'K. 
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Kingdomes inviſible, 150 
Kings, their titles given by the Law. 139. their ſu- 
premicy. 140, fountains whence is derived Eccleſi- 
aſtical juriſdiction as well as civile. 165. with 
whom refideth the prime power to interpret Sta- 


tutes. 368 
Knights of how many kinds, 144. whether they or Do- 
Gors have precedency. 142 
Knutes Law's. 199 | 
L. 


Lands of the Church , in what they may be alienated 
let or ſold. 68, 69. 84. what lands may be given by 


will. 194.195 | 
Lands markes not to be removed. 28 | 
Lanthors upon what occaſion invented. 285 | 
Lapſes upon what occaſion induced. 256 } 
Lataran Councel, when holden , and what ſucceſſe it 

had. 279 


Law, what. 2. publique. 2. private, of nature, of na= 
#ations. 3. it's objefs. 6. the multitude inconve- 
nent, 41. how tobe interpreted, 368. without pe- 
nalties, of ſmall force, 370. Canon Law, what. 97. 
excuſed. ibid, how in uſe with as. 153. 15 4. civile 
Law, what. 3. moſt equitable. ibid. diviſion of it. 

. &c. how far in uſe in this land. 117. &c. like a 
Seed in a ſcabbard, 130. 131, it s neceſſity. 391. 


| for marine controverſies, ibid. commerce of-Princes. 
| 392. puniſhment of ſpiritual diſobedience.tbid.re- 
'J covery 


| 
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' .. Covery of Miniſters right.ibid.wills, weddings, bus. 
| raals,39 1.caſes in chancery,3g 2.in the court of re-, 
queſts, 393+ ſeverally impeached by the commonLaw., 


163, in marine matiers in wils. 180. 181. in 
fawation. 339. of bajtardy. 350. how #t may be re 
| bow it may be ſupplied. ibid. the word. [ Law ] not 
: tical, 226. animated by the King. 227, aat to be 
confounded with the temporal, ibid. of what anti- 


quity, ibid. wherein abbridged. 163. bow to be ye- 
leived. Saxon lawes. 196. Salick law refuted, 147. 


law of Laps. | 186 
Lawyers, why no fees aſſigned to them. 38. temporal 
. and eccleſiaſtical. 226 


Lay men may not celebrate Divine ſervice. 87. nor 
-hold impropriations. 310. when they began to hol 
tythes int fee. 230. their ill will to the Clergy, 285 


} Lay patrons, vid. patrons 


Leaſes for how longe to be let, 58 
Legacies, when due , how taken away. 15. when to be 
paid, 66. for pious uſes, $8. unjuſily deteined un- 
der preteace of debts unkaowne.z79. what remedy 
for the abuſe.3 $0. vid. Tejtaments, 
Legataries , how defrauded, and how they may be re- 
leived. 3 &l 


| Legates why ſo called, 37, their priviledges. 53. uſu- 


ally Civilians. : 1320 


\Legitimation of Children. 7 2. how made ajnongit the 


K amans. 353. With ts. 254 
0).men, 95 
D 4d | ent 


tythes. 196. in Caſes of waſie ground. 322, of dif- 
leived. 3 66. common law, wherein defedtive. 376. 


ftill taken for the common law, 225. law Eccleſia 
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Lent things if denied, how recoverable. $ 
Letters dimiſſory. LE 
Libel what. 24. the authors and concealers how puni- 
ſhed. ibid. 
Liberal ſciences. | 38 
L tke reaſon like law. | 223, 224. 
Letigiouſe caſes, what. Sx 
Lombards, the fir/t Author of Feuds, 90 
Lucius, frf Chriſtian King in England. 202 
Lycurgus his uprightneſſe, I51 
M. 

Mad / coma how to be provided for the law. 12 
Magdeburgenſes vindicated from miſ- allegations, 
. 238 

Magiftrates office. 36. 37 
Mahomet alloweth tythes. 250 
Majors elefion and office. 70 
Maintenance of parents and children how it might be 

provided for. 

Manner of tythinge, how to be expounded. 257 
Manzeres, what. + 351 
Marche grounds. 55 
Marianus Scotus imperfet7. 242 
Marine affaires, | 19 


Marriners priviledges. | 55 
Marriage, what. 11. within what degrees forbidden. 
69. why to Prieſts. 363. within the year of mour- 
ning, puniſhable. 72. in the huſbands abſence. $3. 
impediments of marriage. 111. ſecond marriage 
prejudicial to the children of the firf, 60 &c. 
Charles 


| I:N- D E KX; 
Charles Martle, the ft iz the Chriſtian world that 
violated the'right of tythes. 233. his fa related at 
large. 234. how anion by Hiſtorians. ibid. why 
- "denied by ſome, omitted by ſome. 235. related by 0 
thers. 236. 237. and thoſe French-men. 238, 
whence they had the ſtory, ibid. his faG imitated 
in other nations. 239. 240. the viſion concerning 
 bim. 234. whether creditable. 240. 241 
artial cauſes of eccleſiaſtical cogniſance. 232 
Motte of ſouldiers. 59. of requeſts. 69. of the ſhip. 


120 
Mercy triumpheth over judgement. 374. 
Mere-balkes not to be removed. 28. 3x 


316. they may renew but ſeldome doe. 316 
Micha's Dzſciples. 286 
Military diſcipline, 63 


Miniſters at what age to be ordained. $4.vid. Clerkes. 
Minors eſtates how to be diſpoſed of. 77 


Miracles ot ſo frequent now as formerly. 24L 
Monafteries not to be built without the Biſhops licence; 
67. their priviledges.263.and the bad uſe of them. 


264. the reſtraint thereupon. ibid. 
Monetaries immunities from ſervice. 55 
Mony why uſed. 324. 
Monkes life and converſation. 67. original of Cloy- 

ſftered Monkes. 267 
Mother Church, 252 
Mother village, 57 


Mort= 
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>. ; ed. ibid.what exemplary life they requaye of Monks. 


Mortmaine, is. original. ,2 61, in .ſtveral nations. 
"264. whence the name, 265. u0w, not neceſſary. 


#.bj | z v a: ibid. 

Myners immunity. - \ 5 bp) 7 55 
N. a \ 1 

Names 10t to be altered. LIEN» 135 

Naturales filii, wha: =: 9G lan. 3548 

Navigation beneficial to the commonweglth, 358.re- 

quireth the pratiice of the Civile Law, ibid, 


Neceſſity of the Civile Law in this land. . ibid, 
New-years gifts of ancient uſe... . 50 
Nicene.' Canons urged.:218. & ſeq, hardly eſcaped 
. - the fire of Arrians.Abid. their authority quetion- 


| | 263 
Neotaries place. _— 60 
Nothi, who. 352. Nothe febres. ,; |; ibid. 
Notalia, what. | _ 326 
Nov: lles, what. 66 


Nundinz, why ſo called, | 38 
0. 


Oathes, of ſeveral kinds, $, of the deceaſed when good. 
73. 74. of women tumblers of no arcount. ibid. 
Obligations, how they may be excepted againſt.g, how 
many ſorts. 22.23. by words how releaſed. ibid. 


Offences, publicke and private, 23 
Officers, how to be choſen, 53 
2 wopoetey, what. 275 


Oratory 
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Oratory in private houſes. 76 
Ordcal fire and water. 116 
Order of ſucceſſion. $3. who may not take orders, 102 
Orders of Monks tythe jree. 290 


Ordinat ion of miniſters. 102 
Orphans aff ares il provided for by the common Law. 
378, but they may finde reliefe at the.civile, ibid. 


P. 


Pagans why ſo called. 310 

Pandes, what, 5. their diviſion. 6. & ſeg. 

Parents affefion to one child how mderated, $0.gree- 
vances how reliever, 379 

Pariſhes, their bounds of eccleſia{tical cogniſance.216. 
their original 216. 217. the ſeveral acceptions of 


the wird, 221 
Parliament, of whom it conſyteth, 227. hath ſole 
powrr to reform the ſtatutes, 367 
Parricides, how puniſhed. 29 
Parts, #0 acceſſories. 335, ſimilar and diſſimilar. 
336. 

Pope Paſchal hi priviledge granted to religious or- 
ders. 290 
Stephen Paſyuicr cenſured. 235. 8c. his miſtake in 4 
quotation. 238 

P aſſage-mony, 31 
Patricii, who. 8 59 


Patrons, may preſent, nor ordaine Clerkes. 75, their 
p-wer to ered 4 Church. 275. dependeth upon the 
Biſhop.ibid.to endow & fill it.vid. Bithop.the abuje 

of their authority. 286, 287. taken notice of by f of 
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veral councels. ibid. 
Peers. I41 
Pearles, by whom to be worne. 55 
Perpetual right between paſſengers. 721 
Peter-pence when firit paid. 198 
Philoſophers, why no ftipend allowed them. 38, 39 
Phyſitians, by Conſtantine made Earles, 61. 
Pipin burzed with his face downward. 234. 
Piracy, what. 127. only puniſhable by the Admiral 

Law. | 391 
Pirates. | 128 
Plaintifes office. 106. 107 
Plea of Tenements, aud of dowry have been of eccleſia= 

ical cogniſauce. . 158,159, 
Plough-almes, what. 200 


Pluralities, in what caſes tolerated. 114. the abuſe of 

pluralities of executors. 336. the remedy. 387 
Poets denied the priviledge of other Profeſiorss 52 
Popes precedency, 87, whether firſt granted of impro- 


priations., 272 
Popular ations. 28 
Poſſeſſory right, what. 126 
Poſt horſes. 64 
Poſtulation of Piſhops, what, IOT 


Pradice of Civile Lay neceſſary in this land.3 go. of 
ſuch caſes as are not provided for by the common. 


380 
Prayer and preaching conferred. 269.270 
Preaching preferred, 270 


Precedency of States, 145. Cc. of Knights and Do- 

ors. 142. of the Pope. 87 
Prieſts, why called Sacerdotes. 44. why Presbiters. 
| ibid, 


Pry iy 
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ibid. why prohibited marriage. : *:.008 
Prelates exceſſes. 115 
Premunire, what. 163. it s original. 168, it's little 
uſe. 165. the ſtatute expounded. 167. wreſted by our 
common Lawyers. ibid. in force againſt Prieſts and 
Feſnites. 168 
Prenotary, hy place. 60 
Preſcriptions , the kinds and eſſefs of them. 21. for 
lay-men to hold tythes in fee, how ancient. 210, pre- 
ſcription ſuppoſeth poſſeſſion. 313. lyeth not againit 
a mans ſelfe, ibid. 
Preſentation originally the Biſhops right. 282. &c. 
why devolved to lay-patrons. 284. how abuſed by 


them. 285. and therefore a reſumption — 
by the Biſhops. ibid. 
Pretor, who, $9 
Primicerius, whence, 60 


Princes ot to be traduced. 115. their name to be put 
in all Tnſtruments. 93. their title and ſupreme- 
Cy. 139- 149. they ſhould befriend the Church. 
396. whether the firjt granters of impropriations. 


272 

Principal, what, and what acceſſory. 335 
Priſon-breakers how puniſhed. 27 
Priviledgee, what. 260. of religiou perſons. 269 
Prizing of goods oftentimes partial. 339 
Probates of wills how farre effeual, 19 4. 195 
Proces in eccleſiaſtical courts. 105. by accuſation, de- 
Aunciation, or inquaſirton. 113 
Prodigals eſtates, how provided for by the civile Law. 


384. who ſo 4ccounted, 13 


Profeſſours excuſed from ſervices, 51. 52+ made 
| Dd 4 Earles. 
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{ Farles. 61. their ſtipends, 28 
Promiſes to be kept. 3% 
Promoters office. 48 
Property of things, what, 126. how got. :bid, 
Protocols, what. 72 


Pyblike workes by whom to be made. | 37 
Puniſhment by death foure-fold, 32. of ſouldiers, 133 
Pupils eſtates how to be ordered dureing their minori- 


- BP I2 
Purgations Canonical and Vulgar, 115, 116, 
Pr ple, ovely a Princes weare, 55 
Pirſer of a ſhip. 12I 
Q. 

Gucen next inranke to the King. 141 
©otity of tythes moral. 295, not judicial. 298 

R. 
R acking when to be uſed. <2 YA 
Rankes of the Nobility, 145 
Kecervers of theeves how puniſhed. 26.27 
Reformation at the firſt wherein defective. 307 
Refuratio feodi, whar, 96 
Kelieſes of the Civile Law propoſed. 356 
Religious perſons of what life they ſhould be. 262. 
| 263 
Repriſals whether lawful. 74. how differenced from 
Pyracy. 128 


Refidency requirers 109, except in Caſes of fickaeſie; 
ibid. 


R etracG10n 


_” INDE XL 
Retra# on of - ſentence within what time it may be 


done. 48 
Rhodians ancient marrixers. 12I 
Kight, what. 2. to any thing how ger. 19 
Kolles, what they comprehend, 60. G1 

S.. 
Sabbath partly natural, partly poſitive. 296. 299 
Sacraments by whom not to be adminiſtred. 14 
Sacred miſteries not to be celebrated in private. 75 
Salick Law. 147 
Salomons Temple. 317 
Santtuary to whom advantagious: 46 
Sarum Church, by whom and how endowed. 273 
Satiſdation, what, 126 
Saxon Lay's. 106. & (eq. 
Schooles for Hench-men, what. 62 
School-mens curioſity wherein prejudicial #0 the Cler= 

£&J- oh 294 
Sea affairs determinable by the Civile Law. 119, Sea 

common, ibid, 
Secretaries place, 60 
Secundocerius, what, 60 
Senate of Rome, why they refuſed to admit Chriſt into 

the aumber of their Gods. 338 
Senators, who, 63 
Seperatorum Separata eſt ratio. 324 
Sepulchers violated the puniſhment. 26 


Services of the commonwealth of three ſorts. 36. ex< 
emption from them how procured. ibid, 51. ſervices 


to the excequer. 55. who exempted from perſonal 
fervt« 


IXDE X 
ſervices. 52. divine ſervice not 10 be diſturbed. 96, 
87. not celebrated by laymen. ibid. 

Souldiers priviledges, wages, diſcipline &c. 63. 64. 
they onely permitted to carry weapons. 72, their 
diet , and apparel. 132. their faults, ibid, & pu- 


wiſhments. 133 
Sonne not to ſucceede the Father in Spirituals, 104. 
Spouſals, what. II 
Spurij, who. 351 
Stage-players incapable of ſome immunities. 57 
Star in Caſfiopea prodigious. I 40. I41 


Statute of premunire expounded. 163. &c. thoſe con- 
cerning matters Eccleſiaſtical imperfe@. 171, of 
Henry the eight , and Edward the ſixth how to be 
interpreted , how ſupplied. 367. the word ſtatute 
doth not inferre temporal cogniſance. 225. & (eq. 
Statute of Mortmaine why made aud by whom, 
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Stealing before the will be proved how puniſhed. 27. 
of children or men. 31. of women. 88 
Stcllionatus crimen. 26 
Stifends for liberal ſciences.3 8. none for Lawyers nor 
Pb:loſophers. 38 
Strangers how to be entreated, 79 
Students excuſed from perſonal ſervices. 52 
Subjes of how many ſorts. 35 


Subſedies. 49 
Succeſſions, 83. in Spirituals, 102. of great perſona- 
ges. 145. whether the ſoune borne before bis father 
was King onght to ſucceed in the Kingdome. 14.9. 
whether the grand: child or ſecond brother be to ſuc- 
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$uerties not to be ſued before the Principal. by 


Suertiſhip of women how relieved. 9 
Suing out ones livery. 93. 9% 
Superimpoſitions when uſed, 49 
' Superviſers of wills whereto uſeful 388 
Surveyors office, 58 
Swearing capital, 78 
Sylva czdua in the ſtatute canvaſed. 330. 33T 
S1mony. 113. 342 
T. 

Templers exempted from tyth-paying. 290 
Tenth number the perfeciion of the reſt. 295. whether 

a figure of Chriſt. ibid. 
Tenure, vid. Feud. for terme of life or years 92, per= 

petual. 93 


Tejtaments by whom to be made. 14. $1. a priviledge 
granted by Princes,3 $0. the kinds, profe, and pu- 
blication of them, 14. if doubtful how to be under- 
ſtood. 14. though imperfed@ yet ſtand good for chil- 
dren. $1. how much way be bequeathed. 15. how 
many witneſſes required to the makeing. 191, 192. 
when lands are deviſed. 193. 194,, a paire of Ec= 
clefiajtical juriſdiftion. 180. but in part rent from 
it. 195 

Teſtimony of oue witneſſe dangerous. 193 

Theft, it s definition, diviſion, and puniſhments 23 

Theodofius, Author of the Statute of Mortmaine. 26. 
therefore diſliked by Jerome and Ambroſe. ibid. 

Tiberius requefteth that Chriſt might be admitted in- 


to the number of the Roman Gods, 338 
Timber 


I NV ER 
Timber by nature tythable, but exempted by ftatute. 


Tittles which have been triable in Eccleſiaſtical Court. 
153.154. titles of lands varieth not with the ac- 


cidents. 327.328 
Titulas, what. 217 
Treaſon, what. 29 
Treaſure found to whom it belongeth. 49 
Treaſurer of the Chamber, -6O. 62 
Treaties betwixt Princes to be made by Civilians, 

130 
Treble damage, of Eccleſiaſtical juriſdiffion. 222 
Tollgatherers exafting how puniſhed, 18 


Trees, when and why they may be lopped by another 
then the owner. 19. loppings of great trees tythable, 
331. catting of anothers mans, how to be puniſhed. 


24 

Tribonian, a famous Lawyer. 41 
Tribute. © 49 
Aion of T rover, what. 172 
Truce at ſometime more eſpecially to be obſerved, 104. 
Tumult how puniſhed. © 24. 
Turves tythable, 320. arguments to the contrary an- 
ſwered. | ibid. 
Tutellage, the ſeveral kinds thereof. 12 
Tutors, 12. how aiſtingviſhed from Guardians. 12.12 . 
what required of them, Ty 


Tythes matter of Eccleſiaſtical Cogniſance. 204. Kc. 
and real compoſition for them. 293. by the Lay”s of 
our Saxon Kings, 196. & ſeq. how they ſtood after 
the conqueſt. 202, in what caſe tryable in a tempo- 


ral court. 126. the forfature for non-payment, 196. 
the 
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curſe thereof. 245. the different ſtate under the 
Law and Goſpel.229. with the cauſe thereof. 230, 
&c. when they came in. uſe among the Chriſtians, 
229. part of the Moral Law.232.and bow far.297. 
298. the ground of the precept. 257. firſt invaded 
by Charles Martle. 23 3. others imitate him. 240. 
allowed by Mahomet. 251. firidly exatied in pri- 
mitive times. 246. payd to the Baptiſmal Church. 
251. 310. &c. the toutrary why not reformed by 
the Lateran Councel, 279. not to be detained by a 
Biſhop though founder of a benefice. 300. 301. nor 
ware his primitive endowments. 2305. of minerals 
due. 314. of turves. 320. boughs of great trees.331, 
if in no Pariſh to whom they belonge. 302. manner 
of tything how under$ood. 257, preſcriptions a= 
gaznit tythes, 256, & leq. immunities from tythes 
why firjt granted to religious houſes. 269. wherein 
religious orders ware exempted from paying tythes 
and of what things. 290. many lands pretendeth 
1yth-free by the exemption, which are not. 292 


V. 
Ia the vacancy, who anciently bad the tythe. 314 
Valvoſores majores, & minores, who. 96 
V aſſels of how many kinds. 95.96 
Villages converted after Cittics. 310.31L 
S, Vincents Crow. 241 
Univerſities permitted the uſe of the Civile Law. 115 
Pope Urban's Legantine. 217 
Uſe of mony. 324 


Uſurers infamous, 54 


INDE x. 
Ufury, the kinds of it. 11. how much to be taken bf & 
. bufbandeman. 72, ceaſeth when it hath doubled 
the principal. 84. is an acceſſory to to principal: 
336. Sea uſury. 81. greater then Land uſury and 
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phy. IT 
W. 
aſt ground of Eccleſiaſtical cogniſance. 322, 3 23+ 
& | ſeq. 


Water conrſes uot to be altered. 20 
Widowes how to diſtribute their goods, 66. 97. ſuch 
a live riotouſly, how provided for by the eivile Law 


Wills. vid. Teftaments. 
William the Conguerour his care for his Church right. 
200, 20I 
Winchefter Church how anciently endowed, 289 
Witneſſes what manner of men, 77, may be compelled 
to appear, 107. how many required to a will, 191. 
of one man dangerow, 191. falſe witneſſes, 29 


IWives in what caſes they may be beaten. 82 
Women in caſes of ſuertiſhip how relieved, 9. not en- 
dowed, 74. mny be tutors, 80 
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Wood taken for all kind of fewel. 323, great-wood in 
what caſe tyth-free. why. 332, wood and timber 
bow diftintt. IT ibid. |! 
Words daffamatory, how puniſhable, 3 42. vid, difſa- 
mation. ; 


tWracks what, and how to be diſpoſed of 124.125 
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